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REPORT OF THE ATTORNEY GENERAL 
1943-1945 


The work of the office during the past two years has been 
a continuation of the routine carried on during previous years. 
It has been enlivened by a number of civil suits dealing mainly 
with the interpretation and application of provisions of our 
Unemployment Compensation Act. 


The Affairs of the Department of Public Welfare and 
particularly those of its Division of Child Welfare have occupiec 
the attention of the office at times, and the preparation of 
claims against the estates: of deceased recipients of territorial 
bounties has consumed a large part of the physical energies 
of the staff. 


In addition to furnishing verbal and written opinions to 
the officers of the territorial government, as required by the 
statute, a considerable practice has grown up which involves 
a large amount of what may be termed “unofficial correspon- 
dence.” Not only local officers of communities, suchas council- 
men, school-board members, commissioners, notaries public and 
others, but an ever increasing number of private individuals, 
both residents and non-residents of the Territory, have selected 
the Attorney General as their personal counsel to whom they 
submit their legal problems for solution. I realize that the 
rendering of opinions to local officials is probably the only 
method of ironing out local administrative problems as no other 
convenient method of solving them seems to be at hand. I have 
felt justified in rendering opinions to private parties in localities 
where legal counsel is not available, but care has been taken 
not to become involved in controversies. Where such appeared 


to exist, only bare legal principles have been expounded, leav- 
ing the parties to apply them to facts as they may desire. 


Important legal opinions rendered to officials deemed of 
permanent value. will be printed separately. 


A number of escheat cases passed through the office and 
have been disposed of. One is now pending on appeal in the 
District Court for the Third Division. Delinquent cannery and 
liquor taxes have been collected without the interposition of 
legal proceedings. Several parcels of land in the Third and 
Fourth Divisions in which the Territory had acquired an inter- 
est through escheat proceedings were taken possession of by 
the Federal government in connection with its extensive war 
activities in the Territory. Condemnation proceedings were 
brought to vest the title to them in the Federal government. In 
those instances in which the government tendered palpably in- 
adequate compensation protests were filed and compromises 
arrived at deemed fair and reasonable to both the interested 
parties. 


The following cases, in which the Territory has an interest, 
are now pending: 


First Division 


Pacific American Fisheries vs. Unemployment Compensa- 
tion Commission of Alaska, for the recovery of contributions 
paid by plaintiff into the Unemployment Compensation fund on 
wages earned by its employees while traveling outside the 
jurisdiction of the United States and Alaska. 


Alaska Packers Association vs. Unemployment Compensa- 
tion Commission, for the recovery of contributions paid by 
plaintiff into the unemployment compensation fund on wages. 
earned by the employees while traveling outside the jurisdiction 
of the United States and Alaska. 


Third Division 


Territory of Alaska vs. Estate of LeRoy Bradley, deceased: 
in this case the Territory seeks to set aside a pretended nun- 
cupative will and to recover the real and personal property left 
by the decedent who died without leaving any known heirs 
or next of kin. 


Unemployment Compensation Commission vs. Pioneer 
Builders to recover contributions under the unemployment 
compensation act for the year 1941. 


Fourth Division 


Unemployment Compensation Commission vs. Ray Coch- 
ran, for recovery of contributions under the unemployment com- 
pensation act for the years 1943 and 1944. 


Unemployment Compensation Commission vs. Thelma 
Gregor, in which the commission seeks to recover contributions 
due the unemployment compensation fund for the years 1943 


and 1944. 


United States of America vs. 1095.48 Acres of Land More 
or Less, which involves the condemnation of land by the United 
States in which the Territory has an interest. 


REPORT OF BAR EXAMINERS 


In 1943, two applicants for admission to the Bar were 
examined by the Board of Law Examiners. Both candidates 
were successful. In 1944, three applicants were examined and 
admitted to the bar. 


The examinations were conducted without expense to the 
Territory and the appropriation made for that purpose reverts 
to the general fund, except a small amount expended for 
postage. 


RECOMMENDATIONS 
I recommend: 
(1) The re-writing of our liquor laws. 
(2) Amendment of the inheritance tax statute. 


(3) The enactment of a statute which places the col- 
lection of the revenues into the hands of one official. Such a 
statute will impose additional duties upon this office and there- 
by add to its general usefulness. 


(4) A new and complete compilation of our statute law, 
including all Congressional enactments of a permanent nature 
exclusively applicable to Alaska. It is now 12 years since the 
publication of the 1933 compilation. An extensive amount of 
new legislation has been enacted since and it is difficult to say 
the least to “find the law” upon any particular subject under 
present conditions. 


The work should be done by a responsible lawbook pub- 
lishing firm who are experts in this type of work. I have cor- 
responded with two such firms—the Bobbs-Merrill Co. of 
Indianapolis and Bancroft-Whitney Co. of San Francisco. The 
former has made a tentative offer to furnish 750 copies of a 
complete and accurate compilation of the existing statute law, 
annotated with Alaska and U. S. cases, comparative tables and 
complete index in two volumes for $35,000 to $40,000. The 
second volume would be arranged with pocket parts so that 
future enactments could be added at a cost greatly less than 
that of getting out a new volume every two years. 


I believe the undertaking would be largely self-liquidating. 
The complete set should be sold for not less than $25 or $30. 


Preparatory to making the compilation, it would be advis- 
able to have a legislative committee authorized to go over and 
carefully examine our present statutes, for the purpose of dis- 
covering deficiencies, contradictions, anomalies, ambiguities and 
other defects and in its report to the 1947 legislative session 
recommend that these be rectified so that when the next com- 
pilation comes out we will have an up-to-date scientific presen- 
tation of all statute law in force in the Territory. 


FINANCIAL STATEMENT 
(As of January 1, 1945) 


Amount 

Appropriated Expended Balance 
Salarics 2.325 e eee ee $16,000.00 $13,999.92 $2,000.08 
Extra -Clerk sire = e222 500.00 7.50 492.50 
COUrL-COSES “ae nee 500.00 91.60 408.40 
Travel Expenses ................ 1,500.00 1,369.43 130.57 
Contingent Expenses ........ 500.00 400.20 - 99.80 
Additional Law Books .... 1,500.00 277.00 1522300 


TOTALS! S25 62h $20,500.00 $16,145.65 $4,354.35 
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NOTE: Part II containing legal opinions commences 
on Page 13. Index to opinions at back. 


TERRITORY OF ALASKA 
Office of 
Attorney General 


Juneau 
December 1, 1946 


Honorable Ernest Gruening 
Governor of Alaska 
Juneau, Alaska 


Dear Governor Gruening: 


It is an honor to herewith submit to you and to the 
Alaska Legislature the official report of the office of 
the Attorney General for the period covering April 1st, 
1945, to date. 


The volume of business indicated by the report re- 
flects increased activity in all fields of government. It 
shows that the various departments and administrative 
agencies have worked well together. That they have 
coordinated their respective activities is something for 
which I can vouch. In providing legal guidance for all 
of them and in resolving inter-departmental problems, 
this office has received nothing but the best of coopera- 
tion. I also wish to acknowledge helpful suggestions and 
and cooperation received from your office and the Secre- 
tary of Alaska in furthering my efforts to adequately 
represent the people of Alaska. 


Very truly yours, 
RALPH J. RIVERS 


Attorney General 


REPORT OF THE ATTORNEY GENERAL 
1945 — 1947 


In addition to the routine carried on during previous years, 
the work of this office during the biennium just drawing to a close 
has expanded with the surge of postwar affairs. 


Interpretations 


Immediately following incumbent’s assumption of duties on 
April 1, 1945, a multiplicity of interpretations was required as to 
laws enacted in the Seventeenth regular session of the Alaska 
Legislature. 


Probate Cases 

Next came a study of files on probate cases in which the 
Territory had an interest from the standpoints of inheritance 
taxes, escheats, and refunds. A substantial amount of money 
was collected through the intermediation of this office, as herein- 
after shown in the financial section of this report. Also several 
sales of escheated property were conducted in behalf of the 
Treasurer. 


Aboriginal Claims 
In August of 1945 a study was made of the aboriginal rights 
question, appearance entered with Secretary Harold Ickes in be- 
half of the Territory, and written brief and arguments filed 
opposing his aboriginal claims proceedings, both as to his jurisdic- 
tion and on the merits. Printed copies were sent to every member 
of Congress. 


Organic Act 
Next in line was a study of the Organic Act for presentation 
to the House Committee on Territories. Existing restrictions on 
self-government in Alaska were pointed out, advisability of relief 
urged, and specific steps indicated. Said study and analysis was 
released for general publication. 


Rate Cases 
In November of 1945 the U. S. Maritime Commission, then 
under Admiral Emory S. Land, sprung a surprise hearing at 
Seattle designed to double freight rates to Alaska preparatory to 
an immediate attempt to turn the ships back to the steamship 
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companies. The Attorney General proceeded to Seattle and there 
held out for a prolonged continuance while the Development Board, 
acting through the Governor and Eastern counsel, did the infight- 
ing back in Washington, D. C. The Delegate and the OPA also 
fought to save Alaska’s economy from a ruinous attack. In May 
of 1946 final hearing was had and the case later dismissed. As 
a companion matter the Attorney General attended a lighterage 
rate hearing in Nome during this last September, to assist in 
lowering lighterage rates in the Second Division. 


Other Cases 


All law suits pending on April 1, 1945, to which the Territory 
was a party have been determined favorably to the Territory. The 
sound position of the Territory in those actions reflects credit on 
former Attorney General, Henry Roden, who started them. 


Pending is an action against Sears Roebuck & Company to 
test its lability for mercantile tax on the basis that its order 
offices in Alaska are mercantile establishments. 


Also pending in the District Court at Juneau is an escheat 
proceedings to obtain for the Territory $9,949.83 now held by 
the Clerk of said court. 


Other actions will be commenced before the end of the 
present biennium, but do not warrant comment at this time. 


Extraordinary Session 


In fulfillment of duties as Legislative Counsel, this office 
drafted over 100 bills and memorials for the 1946 Extraordinary 
Session. Forty bills were enacted into law. The frequency of 
requests for opinions as to previously enacted laws as above 
mentioned highlighted the need for an official bill-drafting agency, 
which function was not established in this office until 1945, with 
the consequence that its first opportunity to act as. Legislative 
Counsel came with the 1946 Extraordinary Session. Notwith- 
standing lack of previous experience, application of approved bill- 
drafting technique, and such legal analysis as the press of business 
would allow resulted in great improvement. The improvement 
would have been even greater had not certain legislators bypassed 
this office with certain bills, including the vague and uncertain 
attempt to license amusement devices. The solution lies in my 
recommendation on the subject hereinafter set forth. 
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Code Revision 

Since legislative draftsmanship involves reference to existing 
law and logical placement of new subject matter with provision of 
specific repeal clauses to eliminate old laws or portions of old 
laws which are being supplanted, the work of legislative counsel 
goes hand in hand with code revision. Accordingly this office has 
worked constantly to ascertain deficiencies, ambiguities and con- 
flicts in existing law, as well as to determine “dead timber” that 
should be removed by specific repeals. In addition, Bobbs Merrill 
Company, law book publishers of Indianapolis, Indiana, were en- 
gaged to make an analysis of the Alaska code along the lines 
mentioned. This was done with cooperation of the Governor, who 
committed balance of last biennium’s Emergency Fund, in the 
amount of $2,264.00, on March 31, 1945. The work of said com- 
pany is completed and its report is available with sufficient copies 
for distribution to every member of the Legislature. Same will 
be distributed herewith accompanied by a schedule of proposed 
amendments designed to effectuate the curative purpose men- 
tioned. Said schedule will also be released to the press for general © 
attention. 

Code Compilation 

Subsequent to code revision measures, the Alaska laws should 
be recompiled. Compilation after deficiencies are remedied and 
conflicts and “dead timber” eliminated would result in an up-to- 
date scientific presentation of all statute law in force in the Terri- 
tory. This matter will be later amplified under the head of 
— “Recommendations.” 


Other Activities 


This office, in behalf of the Territorial Board of Road Com- 
missioners, handled negotiations and purchase of 9.48 acres of 
land adjacent to Haines, Alaska, pursuant to Ch. 53 8.L.A. 1945. 
Of the $5,000.00 appropriated, $2,500.00 was used to obtain title 
to said land for the Territory. Also advised in obtaining of Fort 
Raymond Hospital property. 


Memorials passed by the 1945 and 1946 sessions were duly 
forwarded to the persons to whom they were addressed. Services 
of the office of the Secretary of Alaska were volunteered in this 
regard and gladly accepted to ease the pressure here. Favorable 
developments have ensued with respect to Federal Land Reserva- 
tions in Alaska. Also, progress has been made in obtaining sup- 
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port for statehood. Specific information as to less significant 
memorials will be supplied to the members of the forthcoming 
legislature upon request. 


Proposed budget for the forebears biennium was nue 
mitted to the Board of Budget on October 22, 1946. 


The Attorney General attended several meetings of the Board 
of Administration, Board of Examiners and Industrial Board, of 
all of which he is a member and for all of which he wrote legal 
opinions. He was also called on to answer questions for various 
other Boards at their respective meetings. 


New Duties of Attorney General 


The following functions, which were not imposed on former 
Attorney Generals and which were prescribed for this office dur- 
ing the 1945 and 1946 sessions, involve considerable study and 
advisory effort: 


Legislative Counsel, as above mentioned. 


Legal adviser to: 

New full-fledged Health Department. 

New full-fledged Department of Taxation, involving a 
large quantity of work as to administration of Vet- 
erans’ Gross Sales andd Services Tax. 

Alaska Veterans’ Board. 

Alaska Housing Authority. 

Teachers’ Retirement Board. 

Basic Science Board. 

Department of Agriculture. 

Land Registration Program. 

Alaska Development Board. 

Board of Vocational Training and Rehabilitation. 

Industrial Board, established under new Workmen’s 
Compensation law. 


Other Services 


Also, opinions were rendered to all of the following: The Gov- 
ernor, Delegate, Secretary, Treasurer, Auditor, Highway Engineer, 
Commissioner of Education, Welfare Director, Director Alaska 
Aeronautics, Director Fish Products Laboratory, Commissioner of 
Mines, Territorial Veterinarian, Director Unemployment Compen- 
sation Commission, President University of Alaska, Pioneers’ 
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Home, Territorial Guard, Banking Board, Board of Engineers and 
Architects Examiners, Board of Medical Examiners, Board of 
Dental Examiners, Nurses Examining Board, Board of Cosmetol- 
ogy, Board of Pharmacy, Board of Chiropractic Examiners, 
Board of Accountancy, Board of Optometry and Board of Chiro- 
pratic Examiners. 


Needless to say, many questions have been answered for 
municipal councils, city clerks, school boards, attorneys and other 
individuals, not to mention exchanges with Federal agencies. 


Statistical Summary 


Written opinions rendered to departments, 


Briaversr and cOAn Siw cet ee, VASE | 

Under head of municipal affairs and gen- 
eral scorrespondence: ea es ZAG 
IAMS WEES LO Dare INGUITICS” (elo ee 98 
Total of Written Communications ..... 596 

Plus advice in oral interviews, not less 
BOUT Bae Sate Rien 2 eal Ore en ae ae IT EP 404. 
OPTIC tel ORE na aoe ah pe Se 1,000 


Board of Law Examiners 


As ex-officio President and Secretary of the Board of Law 
Examiners, the Attorney General processed three applicants for 
admission to the Alaska Bar on reciprocity and administered bar 
examinations in various parts of the Territory to twelve eligible 
applicants. Fees collected are shown in the financial summary. 
Also, with help of other Board members and attorneys, a much 
needed revision of the Bar Act was enacted by the 1946 Legisla- 
ture, pursuant to which the Act was compiled and published in 
pamphlet form, made available to all attorneys and judges, and 
is used in answering inquiries. 
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Summary of Money Collected 


The following amounts were collected in matters handled by 
this office: 


lrikeritance Lax Claims 22h cas $ 7,383.50 - 
Recovered on General Relief and 
Old Age Assistance, from es- 


Pates" OL -decedents. ok wes 14,054.40 
Sales of Escheated Property .......... 10,488.07 
Received from collections on suits 1,058.77 
Money discheate.) 20a 2,424.76 
Bar Examination Fees 3005.2 1,050.00 


Total Deposited in Treasury.. $36,459.50 
Amounts expended and to be ex- | 
pended by end of biennium 
will virtually equa! amounts 
appropriated for this office in 
1945 and 1946, to-wit .2........0..: $26,700.00 
Plus disbursement to publishing 
company, from Governor’s 
Emergency Fund, for code re- 
Vision WOEK Sh ee tae! 2,264.00 


Total Ontlaye a ees $28,964.00 


AMOUNT RECOVERED OVER 
DISBURSEMENTS ......_......... $ 7,495.50 


Miscellaneous 
Other details incident to the operations of this office during 
the last biennium would be too numerous to mention. Besides all 
of the foregoing, time was found to go hunting during the season, 
but business has not permitted the taking of full leave. 


Recommendations 
‘1. To make Legislative Counsel’s function more effective 
in compliance with Ch. 33 8.L.A. 1945, both Houses of the Legisla- 
ture should adopt a rule requiring that all bills offered for intro- 
duction be first approved as to form by the Attorney General or 
his duly authorized assistant. It would also be well for committees 
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to so submit proposed amendments before offering them on the 
floor. Memorials and Resolutions which will not later be sub- 
jected to interpretation need not be approved as to form by Leg- 
islative Counsel, although the Attorney General will be on call at 
all times during the session for all legislative purposes. 

2. All bills introduced by request should be accompanied by 
a memorandum from the Attorney General briefly outlining their 
purpose and bearing on existing laws. Such memos available to 
the committees to which such respective bills are referred would in 
many instances obviate personal interviews. Our services in pro- 
viding such explanatory memos are hereby offered. 


3. Money should be appropriated for a full-time assistant to 
the Attorney General to serve as general assistant and Assistant 
Legislative Counsel, at a salary of not less than $5,500.00 per 
annum. This would require amendment of Ch. 72 8.L.A. 1941, 
which limits an assistant’s pay to $4,000.00 per year and for which 
the services of a competent member of the Alaska Bar cannot be 
obtained. A full-time assistant is necessary to do justice to the 
volume of work now channeling through this office, and for rendi- 
tion of prompt service to all concerned. Numerous suits on tax 
laws, etc., are shaping up and must be handled. A full-time assist- 
ant would make unnecessary an appropriation for temporary aid 
for legislative counsel purposes. 


4. Since the brunt of Legislative Counsel’s work and primary 
responsibility therefor falls on the Attorney General, entailing 
considerable overtime work, the $1,500.00 per annum heretofore 
appropriated for obtaining assistance in performing such service 
should be again appropriated but as extra compensation to the 
Attorney General, payable in equal monthly installments. Such 
grant would justify continued occupancy of an office requiring 
professional ability and assumption of so many new responsi- 
bilities. 

5. Curative legislation as indicated by the schedule submit- 
ted herewith should be enacted as a prerequisite to a recompilation 
of the Alaska Code. 


6. A new and complete compilation of our statue law, in- 
cluding all Congressional enactments of a permanent nature 
exclusively applicable to Alaska, should be authorized. It is now 
14 years since the publication of the 1933 compilation. An ex- 
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tensive amount of new legislation has been enacted since, and it 
is difficult, to say the least, to “‘find the law” upon any particular 
subject. This item is taken almost verbatim from the recomo- 
mendations of former Attorney General, Henry Roden, as pub- 
lished in January of 1945. Since that time the session laws of 
1945 and 1946 have been published and the 1947 laws will have 
been enacted before anything can be done about it. Therefore, 
the need for a compilation is more acute than it was then. 


The work should be done by a qualified lawbook publishing 
company expert in this field. The Bobbs-Merrill Company has 
suggested that an appropriation of $50,000.00 would suffice for 
a two or three volume compilation, annotated and indexed. Sets 
would sell to attorneys and private institutions for at least $30.00 
each, so the undertaking would be partially self-liquidating. The 
go-ahead sign as to code revision and recompilation has been re- 
ceived from all bar associations in Alaska, and I join with them 
in emphasizing the importance of this recommendation. 


7. Among other things, attention should also be given to 
prospectors’ aid, strengthening our liquor laws, revising our vehicle 
license setup and tourist traffic control, establishing Territorial 
Library Program, improving our adoption laws with provisions 
for issuance of substitute birth certificates, rewriting our city 
zoning statue, and amending certain tax statutes, if not an over- 
haul of our entire system of taxation. 
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PART II 


ATTORNEY GENERAL’S OPINIONS ISSUED BETWEEN 
APRIL 1, 1945, AND DECEMBER 
1, 1946 


Shortage of money in the contingent fund available to print 
this report impels careful selection of only a few opinions and 
some condensation. The entire number unabridged would fill a 
large book. Those chosen cover as wide a field of Territorial 
activity as possible, compatible with embodiment of aspects of 
more than temporary value. 


The ensuing material is respectfully submitted. 


RALPH J. RIVERS 
Attorney General of Alaska 


Subject: SALARY RAISE ACT—1945 
April 6, 1945 
Hon. Ernest Gruening, Governor of Alaska: 


In reference to your request for an opinion construing Chapter 
44, Session Laws of Alaska, 1945, on the subject of salary in- 
creases for Territorial employees, I hereby submit the following: 
Re Tes Many employees come under the benefits by virtue of 
line appropriations .... 


As to school teachers, all are engaged on annual teaching 
contracts either by the municipalities in which they teach, or by 
the Commissioner of Education for positions outside of incor- 
porated towns. There is no maximum fixed by law upon teachers 
pay and there is no appropriation for specific jobs. As far as the 
Territory is concerned the Commissioner of Education has a 
program to carry out and is allowed a lump sum to do it. He is 
given the authority and discretion necessary and does the best he 
can with the money on hand to enter into independent contracts 
with enough members of the teaching profession to accomplish 
the task. He will pay teachers or principals with special qualifica- 
tions for particular positions any salary over the legal minimum 
that their respective bargaining powers can elicit under a pro- 
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cedure of proper school administration. However, teachers will 
not object as they have already been raised 25% since 1941 under 
the Teachers’ Minimum Wage Act, and would be cut back 10% if 
their salaries were “fixed” at 15% above rates prevailing on April 
bo Lad: 


The same situation prevails for the President of the Uni- 
versity of Alaska. His money for salaries of faculty and other 
staff members is buried in a lump appropriation for ‘““Administra- 
tion’. The President, with the advice of the Board of Regents, 
must carry the responsibility of running the University within 
the amount of money appropriated for a two year period, and 
decide in the light of all demands how much to allot for faculty 
and other salaries, and what rates to allow for particular positions. 


This perfunctory salary increase bill, which compels a per- 
centage raise over rates paid on April 1, 1943, to employees then 
engaged by the Territory, would hardly have been intended to 
directly affect the contracts of teachers, University faculty mem- 
bers and other University employees, or the employees of other 
quaisi independent establishments operating under lump sum ap- 
propriations, to the abridgment of the control vested in the 
administrative heads involved, and possible jeopardizing of their — 
respective programs. 


Other such establishments which, in my opinion and for 
similar reasons, do not come directly under the salary act, are the ~ 
Pioneers’ Home and the Board of Road Commissioners in estab- 
lishing salaries of highway patrolmen. 


As to the Department of Health, Department of Pubic Wel- 
fare and the Unemployment Compensation Commission other 
considerations enter in, but aside from the directors, whose salaries 
are fixed by law, such establishments are not affected by the 
Act. These are staffed by persons who are paid out of lump appro- 
priations (including matching funds provided by the Federal 
Government) and the personnel are paid under the Alaska Merit 
System on a schedule approved by the Merit System Supervisor, 
which schedule cannot be raised except upon the Merit System. 
Supervisor’s approval. eet 


However, the Board of Education, the University, the 
Pioneers’ Home and the Board of Road Commissioners, although 
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not under direct compulsion of the salary raise act, would be well 
justified in treating said Act as applying to them in an advisory 
way. The Legislature has adopted a policy of higher pay for 
persons in public service and might well expect that policy to be 
honored by the boards and institutions administering lump sum 
appropriations so far as possible without jeopardizing their re- 
spective programs during the next two years. 


Likewise, the Department of Health, Department of Public 
Welfare and the Unemployment Compensation Commission might 
well urge approval by the Merit System Supervisor and other 
Social Security authorities, of comparable salary raises for their 
employees ..... 


Subject: NECESSITY OF ENACTING CLAUSE 
May 9, 1945 
Neil Moore, Deputy Auditor of Alaska, Juneau: 


In response to your request for an opinion as to the validity 
of Senate Bill No. 36, 1945 Legislature, which purports to direct 
the Board of Administration to cause audits of all Territorial 
offices and agencies, I advise as follows: 


As you know, said bill has been assigned to the position of 
Chapter 40, Session Laws of Alaska, 1945, and appears in the 
advance sheets, as set up by the printer, with the customary 
enacting clause.. However, the enrolled bill (which purports to 
be an Act) on file in the Secretary’s office contains no enacting 
clause whatsover. Neither did the engrossed bill, considered by 
both Houses, carry any enacting clause. 


The purpose of an enacting clause is to declare that what 
follows is made law, and the authority by which it is given that 
character. The matter is covered in Section 8 of the Alaska 
Organic Act as follows: 


“That the enacting clause of all laws passed by the 
legislature shall be— 


“‘ “Be it enacted by the Legislature of the Territory 
of the Territory of Alaska’ ”’. 


This puts Alaska in the same category as the numerous 
states where their respective state constitutions prescribe their 
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form of enacting clauses. In some of such states the constitutional 
prescription in its exact form is held to be mandatory. In others 
it is held to be directory only. In following either view some 
enacting language by the Territorial Legislature, however de- 
fective in form, would be necessary to bring 8S. B. No. 36 into 
existente.> 38: Therefore, it is not the law, and previous Acts 
and parts of Acts which it purports to repeal are still in full force 
and effect. 


Subject: POWERS OF COMMISSIONER OF LABOR 
: April 18, 1945 
Walter P. Sharpe, Commissioner of Labor, Juneau: 


I have your letter of April 11th, 1945, requesting an interpre- 
tation of various phases of Chapter 48, Session Laws of Alaska, 
1945, commonly referred to as the Labor Department Act. 


Let us first discuss Sub (4) of Section 5 of the Act which 
enumerates the powers and: functions of the Commissioner of 
Labor,— 


“to institute appropriate proceedings in a court having 
jurisdiction over the matter against any employer of 
labor without cost to the employee, when he is satisfied 
that the employer has failed to pay * * * ”. 


As you have pointed out in your letter, the institution of every 
court action requires disbursements for court costs. ...~. 


The matter of payment of such fees is covered in Section 
4068 C.L.A. 1933. It provides, in effect, that every officer re- 
quired to perform a service for any party in any action or pro- 
ceeding whatever “‘shall be entitled to demand and receive from 
such party the compensation which the law allows therefor in 
advance”. However, the section goes on to say: 


G6 BET Be sake 


but a party * * * may at his option, pay the fees 
of the officers * * * in advance or give such officers an 
undertaking with sufficient sureties therefor’’. 


The fees are fixed by the Attorney General of the United 
States and go into Schedule C, which is a Federal fund. If, instead 
of paying cash in advance, an undertaking is provided to secure 
the costs, the source from which the money would eventually 
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be derived would depend on the oucome of the action. If you, as 
plaintiff, are the prevailing party, judgment in your favor would 
cover costs. As to what luck you might have collecting on your 
judgment would be another question. If judgment were against 
an employer, solvent and otherwise responsible, you would collect; 
if against a defunct concern, the result would be largely otherwise. 
In the latter event you would have to pay the costs from some 
source or other to protect your sureties. If you did not do so, they 
would have to pay. 


Furthermore, the services of counsel would have to be ob- 
tained to institute and carry through such actions, and some 
money equivalent to a reasonable percentage of the amount 
recovered would be required in addition to the statutory attorney’s 
fee. 


Accordingly: In the absence of an appropriation to pay your 
way in the premises, I see no way of making operative your right 
to receive assignments from wage claimants and institute appro- 
priate proceedings without cost to such claimants. ..... 


While we are on the subject of wage claims it might be noted 
that you may, under the authority of the Act, render all proper 
collection assistance to wage claimants, short of instituting col- 
lection proceedings without cost to the respective claimants. 


It should also be noted that Sec. 2143 C.L.A. 1933, is still in 
force and effect. It provides,— 


“Any employer who, having the means so to do, shall 
wilfully or fraudulently, with intent to annoy * * * or 
defraud an employee refuse to pay such employee upon 
demand the money due him for labor * * * shall be 
deemed guilty of a misdemeanor and, upon conviction 
thereof shall be fined in any sum not exceeding one 
thousand dollars”’. 


Said law speaks for itself. After you have used your inves- 
tigative powers and satisfied yourself that an employer able to 
pay, is wilfully withholding an amount due, you may steer the 
claimant to the nearest United States Attorney for appropriate 
assistance or prosecution. Of course, if such attorney does not 
think a particular case would stand up in court he would have a 
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right to decline prosecution. However, the section quoted is a 
powerful weapon if brought to bear in sound cases. 


Under the repeals set forth in the Act the Mining Inspector 
of the Territory has no further authority to act as Ex-officio 
Labor Commissioner, as to factories, canneries, etc. However, 
his power as a specialist to inspect mines and enforce safety 
measures therein (Sec. 2241 et seq. C.L.A. 1933) remains un- 
impaired, regardless of any theoretical conflict that might appear 
from the wording of the labor department statute. Other than 
on the subject of safety of mines, labor trouble in mines would 
come under your jurisdiction. 


Mention of labor trouble suggets close scrutiny of Section 5 
(2) of the Act, on the subject of the Powers of the Commissioner: 


- “To act as mediator and to appoint deputy commis- 
sioners of conciliation in labor disputes whenever in his 
judgment the interest of industrial peace may require it 
to be done’. 


The subject of arbitration of labor disputes is also covered 
in Sections 2211 to 2217 C.L.A. 1933, making the Governor the 
mediator and conciliator in such matters. 


It is my opinion that the general repeal clause of the Act 
eliminates said earlier sections. It is the rule that if the whole 
subject of the earlier statute is covered by the later one having 
the same object and was clearly intended to prescribe the only 
rules applicable to the subject, a general repeal clause applies to 
such earlier law.. Accordingly, as far as the Territorial law is 
concerned you have sole responsibility for providing proper 
mediation service in labor disputes. 


While on the subject of repeals it should be noted that the 
specific repeals set forth in the Act eliminating Sections 2121 to 
2127, inclusive, C.L.A. 1938, do away with the only statutory 
safeguards heretofore in the Code on Sanitary and Health Condi- 
tions, such as disposal of waste, wet floors, drinking water, wash- 
rooms, sleeping quarters, water closets and privies and equable 
temperature. | 


However, as intended, your power under the Act to protect 
the life, health, safety and welfare of employees is implemented 
by Section 5 (5) as follows: 
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“To issue all orders, rules and regulations necessary to 
carry out the purposes of this Act’. 


Besides Section 14 prescribes penalties for violation of the Act, 
or rules or regulations made thereunder. 


Therefore, all of the safeguards that have been repealed, and 
a good many others, can be covered in the labor regulations 
which you promulgate and they can be made effective under the 
penalty clause. 


Subject: RESTRICTIONS ON LAND ADJACENT TO AIRPORTS 
June 1, 1945 
Marshall C. Hoppin, Director, CAA, Anchorage: 


This will confirm my recent conversation with your repre- 
sentative, Mr. Harold Strandberg, on the phase of Chapter 23, 
Session Laws of Alaska, 1943, hereinafter mentioned. The Act is 
cited as the “Model Airport Zoning Act’, and gives the Highway 
Engineer the power to divide the areas surrounding airports into 
zones and to regulate the height of structures, etc., within such 
zones. 


The acreage coinciding with the approaches to airstrips in 
the bigger centers in Alaska is largely held by private owners. 
The authority of the Highway Engineer under the Act, within 
constitutional limitations, would no doubt cover such persons 
and property. 


However, in cases where the area surrounding airports is public 
domain and the acreage coinciding with the approaches to airstrips 
is therefore subject to the general land laws of the United States, 
an entirly different question arises. In Section 9 of the Organic 
Act the following limitation upon the Alaska Legislature is set 
forth: 


“No law shall be passed interfering with the primary 
disposal of the soil’. 


Rights of persons to enter upon open public domain are provided 
_for in the General Land Laws of the United States, as are the 
requirements for eventual purchase by entrymen and the issuance 
of patents. Among the requirements for proving up on a home- 
stead are actual residence, the building of a habitable house, ete. 
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To get back to the specific problem: If the Government 
chooses to leave public domain abutting airports open to entry, 
the presumption is raised that the prospective entryman would be 
expected to fulfill the requisite of eventual purchase, i.e., reside 
on the land, build a structure or structures thereon, etc. There- 
fore, it would seem to me that an attempt by the Highway En- 
gineer to restrict such use of public domain as is prescribed for 
entrymen in order to obtain patent, would be an interference with 
the primary disposal of the soil. 

An entryman, even prior to patent, has a right in the nature 
of an estate, i.e., the right to occupy, cultivate, build structures, 
etc., upon the land he has entered, and any substantial curtailment 
of such right, which would, if fully exercised, lead to his getting 
a patent, would be an interference with the primary disposal of 
the soil. In the case of Betsch et al. v. Umphrey, et al., 270 Fed. 
45, the court construed Chap. 10, Session Laws of Alaska, 1915, 
in which the Alaska Legislature provided that failure on the part 
of the holder of an unpatented mining claim to file affidavit of 
annual labor would work a forfeiture of his claim. In said case 
the Court: ies held the statute void, as interfering with the 
primary disposal of the soil. 

Likewise an attempt to curtail the use by entrymen of their 
unpatented acreage surrounding airports, would tend to destroy 
an estate which Congress grants in public lands. 


Therefore the Act in question would not be applicable to 
public domain adjoining and surrounding airports. 

May I suggest that to protect air traffic and avoid involve- 
ments, there is no substitute for withdrawals of unappropriated 
public lands coinciding with the air lanes of approach to airstrips, 
and the Civil Aeronautics Administration would be rendering a 
real public service by further pursuing such efforts as it may 
have already made to enlist the cooperation of the Department 
of the Interior in effectuating withdrawals reasonably suited to 
the need. 


Subject: WAR BOND REDEMPTIONS BY BANKS UNDER 
POWER OF ATTORNEY 
July 12, 1945 
Alaska Banking Board, Juneau: 


I have looked over correspondence pertaining to redemption - 
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— 


of War Bonds by the Fairbanks bank under Powers of Attorney, 
in connection with small loans. The facts are well stated by the 
report of the Army Finance Department. 


The policy of the Treasury is reflected in the fact that War 
Bonds are not negotiable, as were the Liberty Bonds in the last 
war. This is to avoid abusive discounting such as took place the 
last time. Therefore, I can understand the alertness in the 
Treasury in guarding against any devices that would undermine 
the protection of bondholders. 


Since Series EK War Bonds are not negotiable, it follows that 
they cannot be used as collateral and are in all cases redeemed by 
Treasury checks payable to the bondholders only. Of course, bond- 
holders who want money in a hurry, at such remote places as 
Fairbanks, are bound to give lenders Powers of Attorney to 
endorse Treasury checks drawn for payment of their reedemed 
bonds. In this connection it should be noted that banks have a 
time-honored right to accept Powers of Attorney to endorse checks 
payable to customers. They also have a right to charge reasonable 
fees for such services, which are often incidental to the making of 
short loans for small sums, under the heading of nuisance 
accounts. 


Furthermore, John Q. Citizen has a right to ask a bank to act 
as his attorney-in-fact in such matters and to seek the accommoda- 
tion of short loans on small sums after inquiring as to interest 
rates and service charges. If such person does not wish to use a 
bank’s service on a War Bond redemption, he can deal with a 
Federal Reserve Bank by mail, and wait for his money. If he 
wants money right now, he is usually more than willing to pay 
reasonable interest and service charges. 


Of the thousands of war workers who converged on Fairbanks, 
many were tramps who wasted their substance and patronized 
twenty percent short loan operators. Ditto with numerous 
soldiers. But provident persons sometimes wish to liquidate their 
War Bonds in a proper way. The demand for a legitimate small 
loan service in Fairbanks became very pressing, so much so that 
the banks were virtually forced to accommodate the public along 
that line. I would say it is better to have the banks do it than 
the sharks. 


Furthermore, a selling point on War Bonds is that they can 
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be redeemed promptly if necessity arises. In the absence of a 
redeeming service at Fairbanks, operated by the Treasury Depart- 
ment or authorized agent, the type of short-loan transaction avail- 
able at the banks in question only serves to make the selling point 
a reality. 


Therefore, the only question for the Alaska. Banking Board 
to consider in dealing with the Bank of Fairbanks is: Are the fees 
in question reasonable or unreasonable? 


Let us consider the procedure: 


The customer presents his Bond or Bonds, redemption cer- 
tificate is signed and dated and certified to by bank officer, a 
power of attorney is prepared, signed and notarized, a promissory 
note is filled out and executed, which is later filed and indexed, 
and the customer is given his cash on the note, less 1% of redemp- 
tion value and a charge of $1.00 on the first Bond and 25¢ on each 
additional Bond. The Bank then transmits Bonds to Seattle and 
treasury check arrives three weeks later. 


Let us now take an average case: Customer comes in with 
two $50 Bonds and wants his money—redemption value approxi- 
mately $75. The charges will be $1.00 for the first Bond, 25¢ 
for the second Bond, plus 1% of $75, equalling 75¢, making a total 
charge of $2.00. 


Normal interest at 8% per annum on a minimum of thirty 
days, for such a small loan, would be 50¢. Preparing and notariz- 
ing Power of Attorney, 75¢. The Government’s fee schedule at 
Fairbanks for the Clerk of the Court and the United States Com- 
missioner calls for 75¢ for each oath or acknowledgment. 25¢ fee 
on each Bond for certification by Bank officer, equalling 50¢, and 
25¢ for writing letter of transmittal to the Federal Reserve Bank 
and payment of postage and registration. This totals two dollars. 


I note that the First National Bank of Fairbanks does ‘not 
come under jurisdiction of the Board as it is a National Bank. 


I do not only fail to see any abuse in the premises, but believe 
that pressure to stop the practice would impair a legitimate 
service to the public in favor of the short-loan wolves. Much as 
I deplore the high interest rates in Alaska and the arch con- 
servatism of most of the banks in the Territory, I consider that 
the institutions in question are in the clear in this particular 
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matter. Of course, the Banking Board is free to express itself 
along opposite lines if it should not agree with me. 


Subject: BOUNTY ON WOLVES AND HAIR SEALS 
July 5, 1945 


Jack O’Connor, Wildlife Management Supervisor, Fish and Wildlife 
Service, Juneau: 


Your letter of June 25th addressed to the Territorial Treas- 
urer has been referred to this office for answer. I appreciate that 
you will frequently be asked about bounty on unborn seals, wolves 
and coyotes, and that although the law involved is strictly terri- 
torial, it would be well for you to give an authoritative answer on 
such occasions. 


The bounty on hairseals is provided for in Section 589, Com- 
piled Laws of Alaska, 1933. It places upon every hairseal “‘in- 
habiting the inland waters..... ” a bounty. A pup conceived 
but not yet born could hardly be referred to as an “inhabitant” of 
Alaska waters. The mother seal might die before birth of the 


young or young ones, or they might be still-born. 


_ The bounty on wolves and coyotes is covered in Section 579, 
Compiled Laws of Alaska 1933. The statute is substantially the 
same as the one on hairseals. 


I can find no intention expressed by the Legislature to pay 
bounty on unborn pups. If one of such outlawed animals is taken, 
the fact that it might contain unborn pups is purely incidental. 


Copy hereof is being sent to the Territorial Treasurer, who 
is charged with making bounty payments. 


Subject: NON-TANSFERABILITY OF FUNDS 
July 11, 1945 
Frank A. Boyle, Auditor of Alaska, Juneau: 


I have your letter of July 10th, 1945, asking for my legal 
opinion on the following matter: 


Under Chapter 37, Session Laws of Alaska 1945, the Legisla- 
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ture appropriated $13,292.02, or so much thereof as may be neces- 
sary to meet a deficiency in the appropriation for tuition of school 
children for the years ending June 30, 1943, 1944 and 1945. Ac- 
cording to letter written by Mr. James C. Ryan, Commissioner of 
Education, under date of July 9th, 1945, said appropriation falls 
short in the amount of $553.81, and he desires to draw in said 
amount from another school fund which is long. 


In passing said Chapter 37, the Legislature depended upon 
an estimate submitted by Mr. Ryan. Mr. Ryan came close, but 
tuition for the forthcoming three months ran higher than anti- 
cipated. What he means when he says in his letter that it was 
the intention of the Legislature to pay tuition claims in full, was 
that the members elicited a willingness to appropriate enough 
money for that purpose, and would have appropriated more money 
had Mr. Ryan’s estimate shown the need thereof. However, as 
stated in your letter, the intent of the Legislature in making an 
appropriation can hardly go further than the exact amount 
appropriated. 


Section 9 of the Constitution of the United States provides, 
among other things, as follows: 


‘“‘No money shall be drawn from the treasury but in 
consequence of appropriations made by laws..... e 
In Section 9 of the Organic Act we find: 


“The legislative power of the Territory shall extend 
to all rightful subjects of legislation not inconsisent with 
the Constitution and laws of the United States.” There 
follows a list of specific restrictions. 


As a consequence of Chapter 37, Session Laws of Alaska 1945, 
not to exceed the sum of $13,292.02 was appropriated to meet a 
deficiency for tuition. Other money was appropriated for other 
purposes, such as the support of City Schools. The only way the 
Department of Education could pay tuition claims in full would 
be to draw upon funds appropriated for some other purpose. To 
do so would not be drawing money from the treasury ‘in conse- 
quence of appropriations made by laws’. It would be drawing 
money from the treasury as an administrative device in derogation 
of the legislative appropriations mentioned. 


As said in the case of Carter v. Rathburn, 209 Pac. 944: 


REPORT AND OPINIONS OF THE ATTORNEY GENERAL 25 


“The power to make an appropriation for which the 
public must pay taxes is one of the most sacred rights 
delegated to legislative bodies.”’ 


It is fundamental in our system of government that such 
prerogative of the Legislature may not in any manner be under- 
mined. As with any ironclad rule, inconvenience is bound to be 
worked in particular cases,. but same must be endured in favor 
of the basic law which is unquestionably founded on sound public 
policy. The variation proposed in this instance would be for a 
proper purpose and I can understand Mr. Ryan’s desire to ex- 
pedite payment of a just obligation owed by the Territory to the 
City Schools for tuition for out-of-town pupils. However, the 
procedure used in the past, of pro-rating the amount of money on 
hand, will have to be resorted to again and a future Legislature 
called upon to appropriate further funds to pay the balance. 


Subject: REINSTATEMENT OF DENTISTS 
July 28, 1945 
To: Members, Board of Dental Examiners: 


Regarding request of Dr. R. N. Scruby for reinstatement on 
the roll of registered dentists in Alaska: I note that Dr. Scruby 
previously took the Dental Board examination and practiced in 
Alaska as a member in good standing until his departure for the 
States several years ago, since which time he has not paid his 
annual license fee prescribed by Sec. 1128, Cempiled Laws of 
Alaska 1933, but during which time he has apparently remained in 
good standing in the dental profession. Inasmuch as Sec. 1133 
C.LA. 1933, provides that the name of a registrant may be strick- 
en from the list for failure to pay the annual license fee, Dr. 
Scruby’s name was so stricken. 


Tne sole question before us is whether the Board may, in 
conformity with the statute on Dentistry, (Sec. 1121 et seq. C.L.A. 
1933), reinstate Dr. Scruby without his being required to take the 
Board examination again. 


We find in analyzing the Act that certain grounds are speci- 
fically stated for striking a dentist’s name from the roll of dentists 
and cancelling his Certificate of Registration, which revokes 
such person’s authority to practice dentistry in Alaska. We do 
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not find, however, any provisions or any specific provisions on the 
subject of reinstatement. However, under the general power of the 
Board to regulate the practice of dentistry in the Territory for 
the protection of the public, the Board has power to adopt rules 
and regulations not inconsistent with the laws, necessary to carry 
into effect the provisions of the Act. Accordingly the matter of 
reinstatement for previously registered dentists would be entirely 
susceptible to provisions promulgated by the Board under the 
heading of “Rules and Regulations”. It follows that the Board 
could adopt a regulation allowing registrants who have lost their 
certificates by failure to pay annual license fees, to be reinstated, 
and providing that applications for such purpose should show 
reason for failure to remain registered, such as absence from the 
Territory, etc., and that applicant is otherwise in good standing, 
such applications to be accompanied by remittance of all arrears 
and fee for the current year...... 


Subject: LICENSING OF HAIRDRESSERS ON ARMY POSTS 
July 21, 1945 
Betty McCormick, Sec., Board of Cosmetology, Juneau: 


I have your request for an opinion on Ch. 68, Session Laws 
of Alaska 1935, as amended by Ch. 59, Session Laws of Alaska 
1939, which provides that all persons practicing hairdressing or 
cosmetology in Alaska must hold a license from the Territorial 
Board of Cosmetology, or be subject to a fine or jail sentence for 
non-compliance. 


I note your particular enquiry as follows: Does the Act apply 
to persons practicing the profession on an Army Post by perform- 
ing work on the civilian employees of that post, although the 
Beauty Shop is owned by the Army and the operators in question 
are paid either a percentage or salary by the Army. | 


Under the Organic Act, the power of our Legislature extends 
“to all rightful subjects of legislation not inconsistent with the 
Constitution and laws of the United States.” Such subjects cover 
protection of the public as to health, sanitation, etc. The instant 
law is to protect the public health by restricting the practice of 
hairdressing and cosmetology to persons qualified to use the 
necessary appliances and cosmetics, and who hold a certificate 


REPORT AND OPINIONS OF THE ATTORNEY GENERAL 27 


from a physician showing freedom from communicable diseases. 


I realize the view might be taken that since such civilians 
operate on a Federal reservation, they are outside the civil juris- 
diction of Alaska. Such is the case to only a limited extent. As 
civilians they are subject to our local law. The only respect in 
which they are out of the local jurisdiction is that civil peace 
officers and process servers may not go upon the military reserva- 
tion to investigate or make arrests without consent of the Com- 
manding Officer. Thus hairdressers who operate in violation of 
the law’ and against whom a prosecution is started cannot be 
arrested (in the absence of Army consent) until they get off shift 
and leave the reservation. 


There might also be some misunderstanding because of the 
law that a Federal instrumentality cannot be taxed by a State or 
Territory. This would apply only to the proposition that the 
Army cannot be charged with a shop-owner’s license. However, 
the women who work in the shop are not Federal instrumentalities 
in any sense which would exempt them from a license to practice 
hairdressing, etc. upon other civilian women-employees for whose 
convenience the shop is operated. As I have said, such practition- 
ers are under the local law and the Army Post is still within 
Alaska. 


Subject: POWER OF DEPT. OF HEALTH TO ADOPT 
REGULATIONS 
September 26, 1945 
Dr. C. Ear] Albrecht, Comm. of Health, Juneau: 


In response to your letter requesting approval of the Board 
of Administation of milk code and shellfish code recently pro- 
mulgated by the Board of Health, please be advised that the 
Board of Administration regards the said regulations of the 
Board of Health completely effective without any action by the 
Board of Administration. In my letter to you under date of 
August 31st, 1945, summarizing the health laws, I stated that 
Ch. 7 Ex.-Ord. S.L.A. 1937 is not necessarily in confict with the 
new Act (Ch. 26 S.L.A. 1945) and is still in effect. The other 
members of the Board of Administration agree with me that Ch. 
7 is still in effect as the foundation of regulations heretofore 
promulgated by the Commissioner of Health under the old setup, 
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and that such regulations, all of which have been approved by the 
Board of Administration still govern until such time as the Board 
of Health re-enacts, modifies or amends them. 


However, the requirement of approval by the Board of Ad- 
ministration pertains only to regulations heretofore adopted by 
the Commissioner of Health as appears in Sec. 1 of Ch. 7 Ex.-Ord. 
S.L.A. 1937. Such requirement of approval by the Board of Ad- 
ministration does not extend to regulations promulgated by the 
present Board of Health which has full powers in the premises. 
Accordingly, since the Commissioner of Health will no longer 
be promulgating regulations, the function of the Board of Ad- 
ministration as an approving body has ceased. 


Subject: PROSPECTORS’ AID 
November 5, 1945 
Joe Green, Member, Alaska Senate: 


The so-called Prospectors’ Aid Act is found in Ch. 18 §$.L.A. 
1927. Said act creates the office of Commissioner of Transporta- 
tion for Prospectors and contained an appropriation of $20,000.00. 
Assistance to prospectors in transporting their outfits, etc., to 
their diggings, under said act, lasted for five years. Since 1933, 
inclusive, no appropriations have been made by the Legislature. 
In our recent conversation we talked of making the present 
machinery workable so that mining could be stimulated as part 
of our postwar development. Inasmuch as the restrictions con- 
tained in Ch. 79 §.L.A. 1935 (re. approval by Governor and Board 
of Administration) covered only the two-year program above men- 
tioned, such restrictions have no further retarding effect upon 
the functioning of Commissioner of Mine’s machinery provided 
for by law for a continuing program. Accordingly, it would ap- 
pear that all that is required to make appropriate steps possible 
is to reactivate the Prospectors’ Aid Act (Ch. 18 §.L.A. 1927) by 
providing the necessary money and perhaps bolstering up other 
phases of the activities of the Department of Mines. . 


Of course, it might be contended that prospectors’ aid should 
go far beyond subsidizing transportation as provided for in Ch. 
18 §.L.A. 1927. The Legislature might see fit to adopt a new act 
covering assistance to prospectors which would include super- 
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vision in the field and the expenditure of funds for paying reason- 
able compensation to prospectors who are found by the Commis- 
sioner to be competent and otherwise qualified, and authorizing 
the Commissioner to promulgate suitable rules and regulations. 
For such a program some federal money might be obtained, but 
beyond a doubt the Alaska Legislature would have to appropriate 
liberally to make such an enlarged program effective. 


Subject: RELIEF OF INDIANS AND ESKIMOS 
November 9, 1945 
Joe Green, Member, Territorial Senate: 


Pursuant to your telephone inquiry about the present effect 
of Ch. 85 S.L.A. 1935, I scrutinized said Act and find as follows: 


See. 1 of the Act authorizes the Board of Administration to 
enter into contracts with the Secretary of the Interior for the 
education, medical assistance, agricultural activities and social 
welfare, including relief of distress of Indians and Eskimos in 
Alaska, and to spend, under such contracts, monies appropriated 
by Congress in the premises. 


Since said Act was passed, the situation has changed. At 
present the Departments of Health, Welfare, Education, etc., are 
the accepted agencies for dealing on a matching-fund basis with 
the Federal government in their respective fields. Besides that, 
we have the Alaska Native Service operating in the fields men- 
tioned in said Act. As to vocational training for natives, Sec. 268 
C.L.A. 1933, which is an act of Congress compiled in 48 U.S.C.A. 
173, authorizes the Secretary of the Interior to establish a system 
of vocational training for the aboriginal native people of the Terri- 
tory and to construct and maintain suitable buildings for schools, 
dormitories and hospitals in such localities as he may select. 


To my knowledge, the Board of Administration has never 
entered into any contract along the lines mentioned as it was 
only two years later when the entire social security system was 
launched and active departments established in the fields men- 
tioned. Therefore, it would seem that Ch. 85 S.L.A. 1935 is a 
dead letter and should be specifically repealed. 
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Subject: LIQUOR LICENSES 
December 18, 1945 


C. J. Roehr, City Clerk, Skagway: 


I have your letter inquiring as to the province of a City Coun- 
cil in recommending acceptance or rejection of applications for 
liquor licenses within an incorporated town. Please be advised 
that the matter is covered in the second paragraph of Sec. 8, 
Ch. 78 S.L.A. 1937, as follows: 


diver Rees provided, however, that any application for a 
license coming from within an incorporated town shall 
have attached thereto, in lieu of a majority of the citi- 
zens of that district, a list of at least five references 
as The Clerk of the Court, upon receipt of each ap- 
plication from within an incorporated town, shall notify 
the City Council of that town of the necessity for action 
on the application by the Council in regular or special 
meeting and the filing with the Clerk of the Court of a 
certificate showing the action taken.” 


There is nothing in the statute which requires that a City 
Council show cause why it disapproves an application. The action 
called for by a City Council in either approving or rejecting is so. 
closely associated with the local option phase of the liquor law 
that it is a sufficient compliance with the statute if the Council 
file with the Clerk of the Court a certificate showing the action 
taken. However, the court, with final authority to grant the 
license or disallow same, could better understand the matter if 
you would include in your certificate the reason why a particular 
application is disapproved. Thereafter, if a hearing is called on — 
the matter, the Council would. be notified so that it could be rep-. 
resented at said hearing to elaborate upon its grounds for dis- 
ADPLOV al eee . : 


Subject: WHOLESALE LIQUOR LICENSES 
December 17, 1945 
J. B. Gottstein, Seattle, Wash.: | 


Pursuant to our conversation this morning about your prob- 
lems as the holder of a general wholesale license in the Territory 
of Alaska, I wish to make the following comments: | 
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The first thing to remember is that so far as liquor mer- 
chandise is concerned, the usual safeguards of interstate com- 
merce do not apply. Sec. 2 of the 2ist Amendment to the U. S. 
Constitution provides as follows: 


“The transportation or importation into any state, terri- 
ritory or posession of the United States for delivery or 
use therein of intoxicating liquors in violation of the 
laws thereof, is hereby prohibited.” 


Accordingly, as far as liquor is concerned, each state is absolutely 
sovereign and can go so far as adopting complete prohibition and 
the prevention of any liquor shipments into its territory, the usual 
laws regarding interstate commerce notwithstanding. However, 
the point that you made to the effect that the Territory could not. 
get jurisdiction over outside firms is well taken; but the moment 
that their liquor reaches Alaska, the Territory has everything 
to say about it and can take any measures provided for in Ch. 58 
S.L.A. 1945. rr 


As I understand your situation, certain large firms who 
supply you with merchandise have taken out territorial wholesale 
licenses for the purpose of shipping their products into the Terri- 
tory, and have also posted bond and assumed the responsibility , 
of remitting the liquor tax which is imposed upon their shipments. 
On the other hand, you have in the past dealt with numerous 
small concerns not licensed to do business in the Territory and 
who do not care to post a bond and make the periodical reports 
because the volume of business they do with you is so small. Your 
impression is that such small manufacturers must post the bond 
and pay the tax as prescribed before you can obtain their products. 
That is not necessarily correct. The act cited says that every 
brewer, distiller, manufacturer, etc. who sells intoxicating liquor 
in the Territory of Alaska shall pay the tax, report consignments, 
etc. My analysis would be that under the law as written, the 
small manufacturers in question can sell their products to you 
f.o.b. Seattle or Tacoma. Such a sale would not be a sale in Alaska. 
In the course of your business you would in turn sell such liquor 
to the retailers and dispensers in Alaska who are your customers. 
Therefore, you, as the wholesaler who makes the sale in Alaska, 
would be the one chargeable with the tax and responsible for mak- 
ing the monthly report and quarterly remittance. Likewise you 
would be liable to post the $25,000 bond provided for in Sec. 4 
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of the Act. In keeping track of your shipments you could tell from 
your invoices which items are tax-paid at the source, such as 
Schenley shipments, and which are not. In making your report to 
the Treasurer you would show your liability for invoiced items 
not tax-paid at the source. To keep the record straight, you could 
include a memorandum showing your importations which were 
tax-paid by the manufacturer. | 


You may be sure that it is not the desire of the Territory 
to impose the tax twice on the same merchandise. As concerns 
the liquor upon which you have paid the tax, you would pass that 
on to your customers. The excise tax in question is not a new tax 
burden. It merely takes the place of the strip stamp tax which 
has been in effect for several years, and the retail price structure 
already reflects the amount of tax in question, which is, of course, 
ultimately passed on to the consumer. 


Remittances of the liquor tax should, after January 1st, 1946, 
be made to the Department of Taxation, Juneau, Alaska. From 
that date on the Tax Collector will be in control instead of the 
Territorial Treasurer who has collected liquor taxes to date..... 


Subject: U.C.C. CONTRIBUTIONS; EMPLOYER-EMPLOYEE 
RELATIONSHIP 
December 17, 1945 
R. E. Sheldon, Exec. Director, U.C.C. 


I have your letter of December 13th, 1945, asking me to 
analyze contract between the Yellow Cab Company at Juneau and 
its cab operators, to determine whether an employer-employee rela- 
tionship exists between the company and the owner-drivers. I can 
well understand that whether the company must pay UCC con- 
tributions hinges upon an employer-employee relationship and that 
if said drivers are independent contractors, they would not come 
under the UCC. 


In determining whether an employer-employee relationship 
exists, it becomes necessary to apply to a particular contract the 
tests prescribed in the law of master and servant which goes 
back to the common law. The relation of master and servant 
arises out of contract, requires the assent of both parties and 
postulates that the master shall not only control what is to be 
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done, but how it shall be done. In many instances it is hard to 
tell whether a contract creates an employer-employee relationship 
or an independent contractor status. The receipt of a stated wage 
is not essential to create the relation of master and servant. The 
fact that a servant shares in the profits instead of receiving wages 
or that a part of the consideration for the wages is to be paid in 
a medium other than money does not render the relationship any 
the less one of master and servant. However, assuming that a 
particular contract is put into the form of an independent con- 
tractor agreement to carry out the legitimate intention of the 
parties and not to conceal what is in actuality an employer-em- 
ployee relationship for the purpose of evading contributions, such 
intent and purpose should be carried out. In other words, the law 
does not impose relationships upon contracting parties other than 
legitimately agreed to by them. 


In the instant case the operator agrees to pay $9 per shift to 
the company, which in turn provides a taxicab stand, dispatching 
service, all types of advertising, and gas and oil, plus one grease 
job per car each week. Although the company prescribes standards 
of services to the public, which the operator agrees to abide by, the 
actual details of operation, other than as provided in the contract, 
are left up entirely to the owner-driver. The operator does not 
share profits with the company. He pays a flat rate for services 
of the company and the privilege of operating under the company’s 
franchise under the name of “Yellow Cab”. However, he is not 
accountable to the company for the amount of money he takes in 
as fares, but retains all of same. He is required to keep his car 
in good repair and operating condition at his own expense. This 
would include repair of damage incurred by collision or other mis- 
hap. In other words, the operator runs the risk of obtaining 
enough business to make a profit and also runs the risk of damage 
or other operating losses which might result in his getting no 
profit. 


The sole revenue of the company, on the other hand, consists 
of the $9.00 per shift paid to it by the owner-drivers, and no 
salary is paid by the company to said drivers. Therefore, I do not 
consider that the owner-drivers are working for the company 
as employees for the gain of the company, and it is my opinion 
that under the agreement in question the cwner-operators are 
independent contractors. 
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It might be noted, however, that the independent contractors 
may hire drivers to take their places when they want time off and 
that when such drivers are employed by the owner-operator, the 
owner-operators become employing units and should account to 
your Commission under the UCC law...... 


Subject: POTATO GRADING AND INSPECTION | 
December 13, 1945 
G. W. Gasser, Commissioner of Agriculture: 


I have just returned from a trip to the States and hasten to 
answer your letter of December 4, 1945, on the subject of the 
legality of the proposed regulations to establish potato oa ea 
and provide for inspection service in Alaska. 


Please be advised that Ch. 41 $.L.A. 1945, which creates the 
Department of Agriculture, is the enabling act under which you, 
as Commissioner, derive your power and authority to promulgate 
rules and regulations, and that you cannot go beyond the authority 
expressly granted in said act. ; 


Section 2 of the act specifies the subjects upon which you 
have the power to regulate. I find that in the fore part of said 
section you have the power to regulate and control the entry of 
plants, seeds, etc. into the Territory, to prevent the spread of 
pests and diseases. I also find at the bottom of said section the 
power to establish rules, orders, regulations and Ee aS as 
follows: 


(a) Examination and inspection of premises containing 
products, articles or commodities carrying pests; 


(b) Establishment of quarantine for eradication of 
pests; 


(c) Standards and labels pertaining to the sale of agri- 
cultural and vegetable seeds; 


(d) Analyzing and testing and the giving of notice of 
hearings to determine whether stop orders or quar- 
antines shall issue; and, 


(e) Cooperation with federal and territorial agencies. 
In Section 3 we find the penalty clause. 
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In the absence of power to promulgate rules and regulations 
establishing standards of grading and labels pertaining to the sale 
of agriculture produce for ordinary consumer purposes, you 
would be going beyond your authority in attempting to establish 
a compulsory grading and inspection program...... 


NOTE: Desired power granted in Ch. 38 §8.L.A. Ex. 1946. 


ee ooo 


Subject: SPECIAL ELECTIONS 
November 21, 1945 
Hon. Lew Williams, Acting Governor of Alaska, Juneau: 


Confirming our recent conversation about special elections: 


The law controlling issuance of writ by the Governor calling 
a special election is compiled in Sec. 1522 C.L.A. 1933. However, 
said section is taken from Ch. 110 §$.L.A. 1931. There is one 
error in the compilation which consists of the fact that the word 
“not” appears in the middle of the first paragraph immediately 
before the words “more than 40 days”. Said word “not” at that 
place in the text is not to be found in the official engrossed copy 
of Ch. 110 8.L.A. 1931 on file in the Secretary’s office. Therefore, 
it should be deleted from the compilation as the language appear- 
ing in the engrossed copy constitutes the law on the subject re- 
gardless of errors in compilation. 


Sec. 1525 covers the subject of ballots at special elections 
and says that “each elector may supply or prepare his own ballot, 
provided, however, that the ballot shall be secret and clearly 
designate the elector’s choice.” 


Said section also says that the provisions of law requiring 
an official ballot in ordinary elections shall not apply in special 
elections. Although said requirements do not apply, there is 
nothing to prohibit supplying printed blank ballot forms at the 
polls if the Clerk of the Court of the Division in which the elec- 
tion is held has money available to pay for the paper and printing 
and choses to order same and go to the bother of distributing same 
to the voting precincts along with other election supplies. How- 
ever, none of the Federal Funds for election expense could be 
used for printing ballots in a special election except by authority 
of the District Judge. | 


36 REPORT AND OPINIONS CF THE ATTORNEY GENERAL 


Subject: EXTRAORDINARY SESSION OF ALASKA LEGISLA- 
TURE. 
December 28, 1945 


Hon. Ernest Gruening, Governor of Alaska, Juneau: 


Confirming our recent conversation on the subject of an 
Extraordinary Session of the Alaska Legislature, and pursuant to 
your request for a written opinion as to your powers to limit the 
scope of the session, I submit as follows: 


Regarding convening and sessions of the Legislature, Section 
6 of the Organic Act, as amended by the Act of Congress approved 
April 18, 1940, reads as follows: 


“The Legislature of Alaska shall convene at the 
capitol at the city of Juneau, Alaska, on the fourth Mon- 
day in January in the year 1941 and on the fourth Mon- 
day in January every two years thereafter; but the said 
legislature shall not continue in session longer than sixty 
days in any two years unless again convened in extra- 
ordinary session by a proclamation of the Governor, 
which shall set forth the object thereof and give at least 
fifteen days’ notice in writing or by telegram or radio- 
gram to each member of said legislature, and in such case 
shall not continue in session longer than thirty days. The 
Governor of Alaska is hereby authorized to convene the 
legislature in extraordinary session for a period of not 
exceeding thirty days when requested to do so by the 
President of the United States, or when any public danger 
or necessity may require it.” 


The answer hinges not so much on any discernable intent of 
Congress to limit the scope of extraordinary sessions as it does 
on the basic conception that the Legislature as one of the three 
departments of our form of government is an instrumentality 
created to exercise a part of the sovereign powers of a state, and 
has authority to deal with any subject within the scope of civil 
government, except inscfar as it is restrained by constitutional 
provisions, or by the valid treaties and acts of Congress. Al- 
though Alaska is not a state with a state constitution, its Legisla- 
ture has a general grant of legislative power from Congress how- 
ever curbed by specific restrictions. 
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In 50 Amer. Jur. 63, I find as follows: 


“In the absence of a constitutional provision limiting 
the power of the legislature to pass laws at a special 
session, its legislative power when convened in special 
session is as broad as a regular session. If the funda- 
mental law empowers the chief executive to call extra 
sessions of the legislature and defines his duty repecting 
them, but does not authorize him to restrict or prohibit 
legislative action at such sessions by proclamation or 
otherwise, the legislature, under a call for an extra ses- 
sion for a particular purpose, is not restricted to passing 
laws for such purpose, but may legally pass other laws 
not germane thereto..... : 


The proposition therein stated is supported by the case of 
State vs. Fair (Wash.) 76 Pac. 731. It is shown that, altho the 
Governor acting under the state constitution had to state the 
purpose of the extraordinary session in his proclamation, the 
state constitution did not expressly impel the legislature to stay 
within the limits designated, and that, therefore, when once con- 
vened, it could exercise all of its usual powers. 


Accordingly the scope of the session will be determined by 
the legislature. 


Subject: TRAVEL OUTSIDE ALASKA ON FEDERALLY AL- 
LOTTED FUNDS 
September 6, 1945 


Dr. C. Earl Albrecht, Territorial Commission of Health, Juneau, 
Alaska: 


You have asked whether Federal Health Program funds al- 
lotted to the Territory can be used for per diem or travel expense 
of Health Department employees outside the Territory of Alaska. 
You have asked the question with particular reference to Ch. 26, 
S.L.A. 1939, which, except for attendance at court by the Attorney 
General, provides, 


“No appropriation made by the Territorial Legislature 
shall be expended for per diem or travel expense outside 
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‘the Territory unless the act of appropriation specifically 
provides therefor.” 


I believe that a brief analysis of the whole subject is indicated. 


The Federal Public Health Program was inaugurated by 
Congress as Sub. (6) of the Social Security Act in 1935, 42 U.S.C. 
801, 802 and 803. Section 801 appropriated money for allotment, 
in accordance with Section 802, to the several States which had 
set up respective health plans approved by the Surgeon General. 
Section 802, Sub. (d), provided that the money so paid to any state 
shall be expended solely in carrying out the purposes specified in 
Section 801. The appropriation provided for in Section 801 was 
“for the purpose of assisting States...... in establishing and 
maintaining adequate public health services, including the train- 
ing of personnel for state and local health work.” 


For the purpose of participating in said National Health Pro- 
gram and becoming eligible for such assistance from the Federal 
Government, the Territorial Legislature convened in Extraordinary 
Session during April of 1937 and enacted the Territory’s com- 
pliance law, which is Chapter 7 of said session. 


In Ch. 26 S.L.A. 1945, we find as follows: 

“The Board shall also cooperate with the Federal SOv- — 
ernment in matters of mutual concern pertaining to 
public health. 3000.4: to cooperate with the Federal Gov- 
ernment, its agencies or instrumentalities, in establish- 
ing, extending and strengthening services for the pro- 
tection of the public health, and to receive and expend all 
funds and receive, utilize and maintain any equipment 
and facilities made available to the Department by any 
department or agency of the Federal government, the 
government of Alaska, etc. to carry out the provisions of 
this Act.” 


Allotments are not received by the Board directly, but are 
deposited with the Territorial treasury for the order of the Board 
under existing law. Likewise moneys appropriated by the Terri- 
torial Legislature for the health program remain in the Territorial 
treasury instead of being turned over in a lump to the Board. 


Consequently we must determine what is the existing law 
as regards the various funds mentioned. Clearly as to any “appro- 
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priation made by the Territorial Legislature’, no such money may 
be expended for per diem or travel expense outside the Territory 
(Ch. 26 S.L.A. 1939). However, appropriations for the Health 
Department by the Territorial Legislature are treated as separate 
funds. From a bookkeeping standpoint, there is no co-mingling 
of such locally appropriated money with the Federal allotments 
which are also administered as separate funds. Therefore, an 
authorization by the Board empowering the Commissioner to 
travel to the States in behalf of the health program on federally 
allotted funds would not be inconsistent with Ch. 26 S.L.A. 1939. 
The same would be true of lesser employees. To be sure, Federally 
allotted money becomes Territorial money to be disbursed only 
in accordance with our local voucher system, but it never becomes 
“Territorially appropriated money.” 


Subject: DISBURSEMENTS BY ALASKA DEVELOPMENT 
BOARD 
February 15, 1946 
Hon. Frank A. Boyle, Auditor of Alaska: 


I have your letter of February 14th, 1946, in which you call 
my attention to the fact that the Alaska Development Board has 
submitted a voucher for a transcript of the proceedings recently 
held by the United States Maritime Commission at Seattle, Wash- 
ington, on the subject of increasing freight rates from, to and 
within Alaska, and you ask by what authority the Development 
Board ordered such a transcript. 


You point out that under Sec. 653 C.L.A. 1933, it is the duty 
of the Attorney General to protect the interests of the Territory 
and its people before boards, commissions, bureaus, etc., in any 
action or proceedings in which the Territory is a necessary or 
proper party. You ask: “Has Section 653 ever been repealed or 
modified?” I appreciate that you are asking a rhetorical question 
as we both know that said section has not been repealed or modi- 
fied as to the duty of the Attorney General to represent the 
Territory. , 


You then inquire: “Where does the Alaska Development 
Board get any legal authority to represent the Territory at these 
hearings or to incur any expenses in connection therewith?’ The 
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‘answer is that the Development Board is not authorized to sup- 
plant or supplement the Attorney General as the legal represen- 
tative of the Territory, but may proceed, under its express powers 
and duties, to participate in events that bear upon the develop- 
ment of the Territory. The Board has authority to compile and 
serve as a clearing house for the dissemination of full and accurate 
information on possibilities for the establishment of new and the 
expansion of present industries. It also has power to determine 
need for new, improved or enlarged service facilities by private 
enterprise or public agencies, and to urge their establishment; 
also to focus attention on the need for any changes in or additions 
to present federal and territorial activities which the Board be- 
lieves will enhance the prospects for territorial development, and 
to urge action by the agency or agencies in charge. 


It is apparent that in carring out these activities, the procram 
of the Board coincides with the interest of the Territory as a whole. 
However, such coincidence of interest does not necessarily usurp 
the Attorney General’s province as the territorial attorney who is 
charged with protecting the interests of the people of the Terri- 
tory and its industries in matters materially affecting their inter- 
est. Neither does such coincidence of interest detract from the 
power of the Board to carry out its own program. If, in the com- 
piling of information on possibilities for new industry in Alaska, 
determining the need for new or improved service facilities and 
focusing attention on the need for changes in such activities as 
the War Shipping Administration’s program or the U. 8. Maritime 
Commission policies, the Board sees fit to order a transcript of 
the proceedings in question, it would no doubt be acting within its 
POWCKS! 22153. 


Subject: DOUBLE COMPENSATION 
May 10, 1946 


To: Territorial Board of Examiners: 


This opinion is written at the request of the Board of Exam- 
iners, in connection with an appeal of the Director of the Teachers’ 
Retirement System from action by the Auditor disallowing said 
voucher. The appeal is taken under Sec. 822 C.L.A. 1933, which 
provides that if the Auditor disallows a voucher on the merits, 
the officer who has approved. the voucher may appeal to the 
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Board of Examiners, consisting of the Governor, Treasurer and 
Attorney General of the Territory. 


It is the contention of Mr. Ryan, as Director of the Teachers’ 
Retirement System, that the Teachers’ Retirement Board, estab- 
lished under Sec. 3 of Ch. 17 8.L.A. 1945, has full power to employ 
such administrative officers or assistants as may be needed and 
to fix their compensation. It is contended that this is so even 
though the person appointed as Director of the Retirement System 
is already holding a Territorial office in the capacity of Commis- 
sioner of Education. 


The contention of the Auditor, as appears in the files and 
records, is that since Ch. 17 §8.L.A. 1945 was passed prior to the 
Territorial salary law, Ch. 44 §8.L.A. 1945, the fixing of the salary 
of the Commissioner of Education at $5,600.00 per annum would 
preclude his receiving additional compensation as Director of the 
Teachers’ Retirement System and thereby thwart the intention 
of the Legislature in fixing the salary of the Commissioner of 
Education at $5,600.00 per year. 


Sec. 1 of Ch. 44 §.L.A. 1945, reads as follows: 


“That the annual salaries of the Territorial officials, 
pi orks | bia eaeeugs Commissioner of Education..... shall 
be $5,600.00.” 


Said law can properly be regarded as limiting the compensa- 
tion of the officials named, in their designated capacities; in this 
case, for instance, “Commissioner of Education’. At the time 
Ch. 44, $.L.A. 1945 became law, the Teachers’ Retirement Board 
had not appointed a director of the Teachers’ Retirement System. 
Therefore, such appointment as the Teachers’ Retirement Board 
might thereafter make would be within the contemplation of the 
Legislature when it enacted Ch. 44. By giving the Teachers’ Re- 
tirement Board unlimited authority “to employ such assistants 
as are necessary, whose salaries shall be determined and paid by 
the Board from the fund of the Retirement System’’, the Legisla- 
ture delegated full administrative powers in such respect. 


The only remaining consideration is whether there is any 
Territorial law inhibiting double compensation to Territorial em- 
ployees in connection with rendering service in more than one 
capacity. It is true that the Federal law prohibits such double 
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compensation as concerns Federal employees. However, there is 
no such restriction upon Territorial administrative boards or 
department heads in fulfilling their functions or carrying out 
the business of their respective offices. The absence of such a 
restriction would indicate that the Legislature has not in the past 
intended to impose any such restriction. Therefore, the grant of 
power to the Teachers’ Retirement Board as above quoted may 
legally be exercised by said Board, either by appointing someone 
not connected with the Territorial government or by appointing 
a Territorial official to perform the new duties. In either case the 
right to compensation authorized by the Board should be recog- 
nized and payment made accordingly. Therefore, the instant 
appeal should be decided in favor of the appellant. 


Subject: COMMITMENT OF INSANE PERSONS 
February 14, 1946 
Hon. Ernest Gruening, Governor, Washington, D. C.: 


I have read your letter stating that the Sub-Committee on 
Appropriations for the Interior Department is critical of Alaska 
for not taking care of its own insane persons and that when the 
current contract with Morningside expires, the responsibility may 
be left in our laps. 


It would be my impression that the Sub-Committee in question 
does not fully understand the situation. Title 48 U.S.C.A., Sec. 
46, provides that— | 


“The Secretary of the Interior shall, as in his judgment 
may be deemed advisable, advertise for and receive bids 
for the care and custody of persons legally adjudged 
‘insane in Alaska, and in behalf of the United States shall 
CONELACT aaa: for the care and custody of persons 
legally adjudged insane in Alaska, the cost..... to be 
paid from appropriations to be made for such services 
upon estimates to be submitted to Congress annually.” 


Section 47 provides that the Commissioners, as ex-officio probate 
judges in Alaska, have the power and it shall be their duty to 
commit all persons adjudged insane in their districts to the 
asylum or sanitarium provided for. 
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Under the Alaska Code, as enacted by Congress for Alaska, 
the original jurisdiction in all probate matters is vested in the 
United States Commissioners as ex-officio probate judges. Furth- 
ermore, all orders and: judgments in probate are appealable to the 
District Court. We then encounter the following language in the 
Organic Act: 


“The legislature shall pass no law depriving the judges 
and officers of the District Court of Alaska of any 
authority, jurisdiction or function exercised by like 
judges or officers of district courts of the United States.” 


From the foregoing it can be seen that the jurisdiction over 
insane cases in Alaska has been reserved to a judiciary created 
by Congress, whose powers cannot be modified by the Alaska 
Legislature, and in connection with which jurisdiction persons 
adjudged insane are to be cared for under contracts executed by 
the Secretary of the Interior and the cost met by appropriations 
based upon the annual estimates of said Secretary. It follows that 
if Alaska did build a sanitarium for the insane, the Secretary of 
the Interior would still have the power to decide whether or not to 
contract with such territorial institution instead of some other 
responsible asylum West of the Rocky Mountains. 


Of course, I realize that according to the present attitude, the 
Secretary of the Interior would quickly enough turn over com- 
mitted persons to such territorial institution. However, attitudes 
change. Some other Secretary or some other Sub-Committee on 
Appropriations for the Department of the Interior might think 
that insane persons would be much better off in Oregon. My 
point is that as long as the law embodying the restrictions men- 
tioned remains as it now is, the Sub-Committee on Appropriations 
has no business protesting its prescribed duty of considering the 
estimates submitted by the Secretary of the Interior. 


The sections I have cited have been amended, which amend- 
ments are found in the pocket supplement under identical title 
and section numbers. The basic setup remains the same. How- 
ever, additional detailed provisions have been made for the care, 
discharge, etc., of insane persons and specific authority has been 
given to the superintendent of any mental institution to board 
harmless patients with private families, and to exercise control 
over a patient’s belongings, etc. It is also specifically required that 
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the committing authority must make a finding as to the legal 
residence of each person committed, and the Secretary of the Inter- 
ior is charged with returning to the States persons who are not 
residents of Alaska but who are adjudged insane in Alaska. Also 
residents of Alaska adjudged insane Outside shall be taken over 
by the Secretary of the Interior and cared for as Alaskans com- 
mitted in Alaska are cared for. Other provisions have been 
added charging patients for the cost of their care and keep and 
extending secondary liability to their parents, children, etc., in 
connection with which the government is authorized to file claims 
in probate actions, sue relatives for contributions and obtain un- 
claimed funds of deceased patients. 


For Alaska to build a sanitarium under the existing law would 
be guesswork and conjecture. My recommendation would be that 
Congress decide what it wishes to do and rewrite the law on the 
subject accordingly, with some kind of a savings clause to keep 
existing procedures in force until such time as the Territory 
could take appropriate action. 


I have hastened to write so that you can point out our 
position to the Sub-Committee on Appropriations before you leave 
Washington. 


Subject: MINING LICENSES 


January 17, 1946 
O. S. Sullivan, Tax Commissioner: : 


You have asked if a claim owner who intends to extract ore 
from his lode claim and pile same on a dump is obligated under 
our law to obtain a license by January 15th of the year in question 
even though he does not intend to process any of the ore for the 
complete production of gold in a cashable form. 


Secs. 3138 et seq C.L.A. 1933, which go back to the Session 
Laws of 1921, establish a system of license taxation in the Terri- 
tory. Originally Sub-sec. 14 of Sec. 3138 was a part of that 
system. At present, however, Sub-sec. 14 has been repealed and 
the tax on mining is now covered by Ch. 20 §.L.A. 1937, as 
amended by Ch. 74 8.L.A. 1941. Therefore, said tax law on 
mining is no longer a part of the license system established under 
Secs. 3138 et seq. and must now stand on its own feet, so to speak. 
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This conclusion is borne cut by the fact that Ch. 74 8.L.A. 1941 
provides a complete setup on collection of mining taxes, due date, 
penalties, applications, extensions, etc. 


Although Ch. 20 §.L.A. 1937, as amended by Ch. 74 S.L.A. 
1941, does not say in so many words that a miner must, at the 
outset of his enterprise, apply for a license in advance of his 
seasonal operations for the year in which he commences operating, 
See. 2 of Ch. 74 does say in so many words, 


“All applications for renewals of such licenses shall be 
made on or before January 15th of the calendar year for 
which such renewal is asked.” 


Therefore, it appears that it is the intent and purpose of the 
Legislature that even miners who are opening up for the first time 
should apply in advance for a license for the year in question, even 
thouzh they might not know until the end of the mining season 
whether any tax will be owed to the Territory or not, and even 
though a tax, if any, would not be due and payable until Decem- 
ber 31st of such year. 


As to taxes on other lines of business, set forth in Sec. 3138 
S.L.A. 1933 and under the procedures provided in subsequent 
sections, we find under Sec. 3140 §.L.A. 1933, that— 


“Every person, firm or corporation desiring to engage 
in any of the lines of business..... specified in the pre- 
ceding section shall first apply for and obtain ..... a 
license to do so.”.... 


Subject: POW ER OF CITY TO IMPOSE AUTOMOBILE REGIS- 
ISTRATION FEE 
February 2, 1946 


Ben B. Bolden, Recording Sec., Carpenters Local 2162, Kodiak: 


I have your telegram of January 31st inquiring about the 
power of a city to charge registration fees on vehicles owned by 
concerns who are already licensed to operate cabs and transfer 
trucks. You inquire if a city can impose such registration fee. 


Under Sec. 2383 C.L.A. 1933, with special reference to Sub. 
9 of said section, we find that a city council has the power “‘to 
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assess, levy and collect a general tax for school and municipal 
purposes not to exceed two percentum of the assessed valuation 
upon all real and personal property ....” This would include 
automobiles. Some of the cities, however, do not extend said 
“personal property” to automobiles, but charge a flat vehicle reg- 
istration fee on all vehicles, in lieu thereof. Same has never been 
challenged, and it is probably within the general powers of a city 
council to employ such device. Under sub-sec. 21 of said section 
we find the following: 


“By general ordinance to provide for the licensing and 
regulating of the use and operation of motor vehicles 
within the municipality ..... to classify motor vehicles 
...., for hire automobiles, motor busses or other vehicles © 
for the transportation of passengers or baggage; to regu- 
late the operation of all such vehicles .... ; provided that — 
all licenses, regulations, qualifications and fares pre- 
scribed by the council shall be fair and reasonable.” 


Although said Sub. 21 does not in so many words authorize 
imposition of a registration fee, the power to impose a reasonable 
registration fee would probably be incidental to the general power 
to register vehicles...... 


Subject: DISTRIBUTION OF ELECTRICITY BY CITY OUT- 
SIDE OF MUNICIPAL BOUNDS 
February 138, 1946 
Leif J. Andersen, Anchorage: 


This will acknowledge receipt of your letter of February 
11th, 1946, in which you protest against the refusal of the City 
of Anchorage to supply lights and power to persons living outside 
the city limits. You ask the question, “Please advise me if I 
have any legal basis by which I can force the city to furnish 
power.” 


Please be advised that although the powers of city councils 
set forth in Sec. 2883 Compiled Laws of Alaska 1933, include the 
responsibility of furnishing light and power, the incorporated 
municipality is under no obligation whatsoever to extend service 
beyond the city limits. It is true that if the city power commission 
had more electrical energy than the town needed, it would be 
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proper to extend the service to people living outside the town 
boundaries. As I said. however, the municipal power authority 
must decide if it has “juice” to spare. 


On the subject of discrimination (Sec. 2412 C.L.A. 1933), it 
is the duty of the agency operating within a municipality to serve 
everybody alike, without discrimination. That, however, does not 
help the people outside of the town limits under the circumstances 
you present. If, in the past, the city has extended service to 
certain residents outside of town limits and is now threatened 
with a power shortage its first duty would be to subscribers within 
the city. The only assurance that home owners outside of the 
town limits could have of equal consideration in connection with 
power service, would be to effectuate annexation of their area to 
the city, as set forth in Secs. 2419 et seq C.L.A. 1933. Of course, 
the city might not consent to annexing additional territory until 
it can solve its power problem. However, that is the only line of 
action I can see for out-of-town residents to take. 


Subject: TAXATION OF CHURCH PROPERTY 
February 13, 1946 


Simon A. Josefsen, Mayor, Seldovia: 


I have your letter of February 5th, 1946, on the question of 
taxability of church lands. This raises an issue which has been 
fought for many years in other communities. To my knowledge, 
no conclusive action has ever been taken. As to the fundamental 
law: In the Treaty of Cession, we find the following language: 


“In the cession of the territory and dominion made by 
the preceding article, are included the right of property in 
all public lots and squares, vacant lands, and all public 
buildings, fortification, barracks, and other edifices 
which are not private individual property. It is, however, 
understood and agreed, that the churches which have 
been built in the ceded territory by the Russian govern- 
ment, shall remain the property of such members of the 
Greek Oriental Church resident in the territory, as may 
choose to worship there. .... a 


Nothing in said language exempts church property from taxa- 
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tion. The legislature in its grants of powers to municipal cor- 
porations, provided that a city has the power | 
“... to assess, levy and collect a general tax for school 
and municipal purposes, not to exceed two percentum 
of the assessed valuation, upon all real and personal prop- 
erty, and to enforce the collection of such lien by fore- 
closure, levy, distress and sale.... ” 
However, in connection with the general power to levy taxes, we 
find the following exceptions: 


es . provided, however, that all property .... used 
exclusively for religious, educational and charitable pur- 
poses.... Shall be exempt from taxation.” 


Accordingly, the churches mentioned in the Treaty of Cession, 
together with the land upon which they repose and a reasonable 
amount of yard space, would be exempt from taxation, as it is 
obvious that such churches are used exclusively for religious, 
educational and charitable purposes. 

As to tracts of land, however, owned by churches or church 
corporations and utilized for investment purposes as sources of 
income derived from tenants who are not exclusively engaged in 
religious, educational and charitable purposes, no exemption is 
prescribed by law. A city could perhaps, as a matter of its own 
local public policy, legally forego taxing such property if the 
revenues were needed to keep the church in operation. However, 
even that is a serious legal point as assessments are supposed to 
be on a uniform basis against all taxable property and without 
discrimination. 

Since this office cannot represent corporations, municipal or 
otherwise, or other parties confronted with legal problems of a 
non-territorial nature, I am not available to “go to bat” for your 
city. However, cities are authorized to retain city attorneys. Such 
attorneys should assume the responsibility of advising you and 
taking such appropriate steps as may be decided upon. 


Subject: POWER OF MUNICIPALITY TO GUARANTEE FED- 
ERAL GOVERNMENT AGAINST CLAIMS Ae 
FROM PUBLIC WORKS 
March 27, 1946 
Hon. Ernest Parsons, Mayor, Juneau, Alaska: 


Pursuant to our conversation about the project for improve- 
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ment, near Juneau, of the Gastineau Channel, now being processed 
by the District Engineer, I would like to submit the following: 


As you know, the Territory of Alaska formerly agreed, under 
Ch. 73 Session Laws of Alaska, 1939, to hold the United States 
free from any liability that might arise from any river or harbor 
improvement. A subsequent act of the Legislature, Ch. 22, Ses- 
sion Laws of Alaska, 1943, repealed the 1939 law. Since the Corps 
of Engineers requires that “local interests will ‘hold and save the 
United States free from claims for damages resulting from the 
improvement’ ” it remains only to be seen whether the City Council 
of Juneau has legal authority to adopt a valid ordinance authoriz- 
ing the necessary guarantee. 


Of course, the requirement is merely technical in this case as 
digging in a channel, the tidelands of which are reserved to the 
future state, can hardly result in damage to anyone, as is borne 
out by your clearances in the premises from the General Land 
Office. However, let us refer to the general powers of city coun- 
cils in Alaska. Section 2383, Compiled Laws of Alaska, 1933, 
subsection third, reads as follows: 


“To provide for the location, construction and mainte- 
nance of the necessary streets, alleys, crossings, side- 
walks, sewers, wharves, aqueducts, dikes and water 
courses, and to widen, straighten, strengthen or change 
the channels of streams and water courses.”’ 


This does not expressly refer to widening, etc., the channels of 
streams and water courses beyond city limits, but the power to do 
so may be fairly implied as such authority is not expressly denied. 
To illustrate: It might be necessary in a particular instance, to 
protect a city from threatened flood damage, to divert a stream 
at a point several miles from the city limits. Doing so would be 
an exercise of implied powers necessarily allowed to carry out the 
purpose of powers expressly granted. Subsection seventeenth of 
Sec 2383 reads as follows: 


“To take such other action by ordinance, resolution or 
otherwise as may be necessary to protect and preserve 
the lives, the health, the safety and the well-being of the 
people of the city.” 


It might also be noted that under Ch. 48, Session Laws of 
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Alaska, 1935, a city may own certain utility installations outside 
of city bounds, but such utility may not be maintained by funds 
raised by taxation. Only revenues from such utility can be used 
to maintain and operate same. 


Since the City of Juneau operates a small boat harbor as a 
publicly owned facility, and since the deepening of Gastineau 
Channel would provide needed access on the short route from the 
northerly end of Douglas Island for many of the larger boats 
which moor at said harbor, I see nothing in the law to prevent 
the City of Juneau from granting the necessary assurance to hold 
and save the United States harmless in the premises. Although 
the Territory has withdrawn from its position as guarantor in 
such cases, it has not curtailed the general power of the cities 
to take appropriate action to enable carrying out of city con- 
nected projects within a reasonable distance of town limits. 


Even the restriction that utilities must operate on revenues 
instead of on tax money has no bearing here as any money that 
might conceivably be paid cut under a guarantee would be in the 
nature of capital investment on an improvement made as an 
adjunct to the small boat harbor. The restriction does not apply 
to construction, purchase or other acquisition of sites, plants or 
improvements prerequisite to operation of a utility by a city. 
I would also point out that the only present connection between 
Juneau and its airport is nine miles of road. Should the road be 
washed out or covered with a slide, or otherwise rendered impass- 
able, the deepened channel would give an around-the-clock alterna- 
tive connection. This point might be of interest from a military 
view. 7 


Subject: RESTRICTED DEEDS 
April 16, 1946 
Henry Davis, Town Clerk, Kake: 


This answer to your letter of March 4th, 1946, has been 
delayed because of press of business arising in connection with 
the extraordinary session of the Alaska Legislature. I realize 
that you have a difficult problem. Men like you prefer to see 
communities progress and not be kept stagnant by abandoned lots, 
restricted deeds and other factors. 
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However, there is very little I can do to solve your problem. 
My understanding is that lots owned at Kake are derived from 
Indian titles and based on restricted deeds. Said lots cannot be 
taken away from the owners by tax foreclosure or legal process 
in behalf of creditors generally. It also seems that said lots can- 
not be sold without the consent of the Department of the Interior. 
Since all the points I have mentioned are based on the Federal 
government’s method of safeguarding the Indian people, I believe 
you should write to Mr. Don Foster, Director, Alaska Native 
Service, at Juneau, Alaska. Give him a full statement of facts 


concerning the problem and I am sure he will endeavor to help. .... 


Subject: CLUB LIQUOR LICENSES 
April 16, 1946 
Daniel J. Manning, Sec., B. P. O. E. 1488, Cordova: 


Upon request of Walter H. Hodge, I hereby submit the fol- 
lowing advice on the subject of club licenses provided for under 
Ch. 78 Session Laws of Alaska 1937, as amended by Ch. 76, 8.L.A. 
1939. Subsection (d) of Sec. 13 of said law authorizes club 
licenses to fraternal organizations that have a territorial or na- 
tional charter and which have been so incorporated for a period 
of two years or more. The courts have granted licenses in several 
instances to Elks Clubs without requiring them to wait a period 
of two years after becoming incorporated as non-profit corpora- 
tions under territorial law. In such instance, the existence of 
such an organization as a going club under a national charter 
from the Elks Lodge has sufficed to meet the two-years’ require- 
ment. 


It must be kept in mind, however, that a chapter of the 
Elks Lodge not incorporated under the Territory has no legal 
entity other than would be represented by the individuals that 
make up such club. With a changing membership, the court 
could hardly grant a club license to an organization not so incor- 
porated, especially in view of the provisions of Sec. 6 (d) to the 
effect that no person other than the licensee shall have any direct 
or indirect financial interest in the business for which the license 
is issued. 


From the foregoing it is apparent that your lodge should in- 
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corporate under the laws of the Territory of Alaska upon the filing 
of Articles of Incorporation so that upon such filing and a receipt 
from the Auditor authorizing the transaction of business, ano Hey 
tion can be filed for a club liquor license. 


Subject: SEWER PROJECTS BY PUBLIC UTILITY DISTRICTS 
May 2, 1946 
Alfred V. Hagen, Matanuaska Valley Chamber of Commerce, 
Palmer: 


I have your letter of April 4th, 1946, asking if a public utility 
district may build and maintain a sewer system. The problem 
should be answered by counsel in the private practice inasmuch as 
the public utility district law, Ch. 71 Session Laws of Alaska 1935, 
as amended by Ch. 5 Session Laws of Alaska 1939, provides that 
the district shall have power to appoint attorneys, fix compensa- 
tion, etc. Since this office represents only the Territory and its 
agencies, I cannot officially intervene in a dispute between at- 
torneys in the private practice. However, I will give you my 
personal opinion for what it is worth. 


I have looked into court decisions on whether a sewer system 
is a wublic utility in the general sense of the word and I note the 
following cases: 


Municipal sewage disposal system “‘held a public utility.” 
259 N. W. 437 (Wis.) ; 60 Pac. (2nd) 729 (Okl.) 


Held not to be a public utility. 181 Atl. 150 (N.J.) ; 300 
N. W. 777 (Mich.) 


However, there is no occasion to be concerned about this division 
of opinion. The Act speaks for itself on the subject as to whether 
public utility districts may install and operate sewer systems. 
Sec 1 of Ch. 5 §.L.A. 1939 enumerates as follows: 


“Each public utility district .... shall have power to 
construct, maintain and operate; alter and improve, dams, 
reservoirs, power houses, power structures, transmission 
lines, water works, telephone systems, light plants, hos-— 
pitals, wharves, docks, warehouses, cold storage plants 
and canneries, and to produce, distribute and sell such 
service and products.” 
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This chapter, which amends Sec. 16 of the original utility 
district Act (Ch. 71 S.L.A. 1935), follows the same method of 
enumerating the projects authorized. It does so by specifically 
naming additional projects. It does not use any general language 
such as “or other public utilities or improvements.” Therefore, 
the specific enumeration limits the power of a utility district 
to those subjects enumerated. Had the Legislature intended other- 
wise, it would have used some general expression as above 
indicated. 


Subject: VACATING STREETS 
July 9, 1946 
Anderson Dock Co., Seldovia: 


I have your letter of June 28, 1946, on the subject of the 
powers of a City Council to vacate a street. You have already 
suggested the answer by referring me to Sections 2384 and 2385 
Compiled Laws of Alaska 1933. Said sections originate in Ch. 
32 Session Laws of Alaska 1917. They pertain to incorporated 
towns in existence in the Territory on said date and nullify any 
ordinance vacating a street unless ratified by a majority vote of 
the local electors. 


The procedure governing establishment of municipal cor- 
porations of the first class in the Territory of Alaska is now 
prescribed in Ch. 97 Session Laws of Alaska 1923, as amended. 
The procedure for establishing municipal corporations of the 
second class is governed by Ch. 99 Session Laws of Alaska 1929, 
as amended. 


It will be noted that the language of Sections 2384 and 2385 
is not limited to towns in existence in 1917. Said sections purport 
to have a prospective effect; that is, to apply to subsequently 
organized municipal corporations. Therefore, said sections are 
applicable to cities of the second class as well as cities of the first 
class. 


It is true that town councils in cities of the second class are 
referred to as “Trustees”. However, that is just a variation in 
name. They serve all the purposes and exercise all the functions 
of town councils within their respective jurisdictions. Therefore, 
Sections 2384 and 2385 must be complied with in order to validly 
vacate any street or alley in the Town of Seldovia. 
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Subject: TUITION | 
July 9, 1946 
Myrna Perkins, City Clerk, Kodiak: 


This will acknowledge receipt of your letter of sane 25th, 
1946, on the subject of tuition for children residing outside of town 
limits but who nevertheless attend city schools. 


Please be advised that each year the Territorial Department — 
of Education.sends a form to the School Board of each incorporated 
town which calls for details on the number of children attending 
a town school but who reside outside of town limits. Usually the 
Superintendent of Schools makes out such report and sees to it 
that the town claims tuition to the full amount authorized by law. 
This tuition is paid by the Territory, acting through the Depart- 
ment of Education, and is in the amount of $3.50 per month per 
out of town student, not to exceed $30.00 per year. 


It might be contended that it costs considerably more than 
this to educate a pupil. However, it must be kept in mind that the 
Territory pays 75% each year of the operating expenses of muni- 
cipal schools. Next year the Town of Kodiak will obtain a refund 
of 80% of its operating expense. This is in addition to the $30.00 
per year paid to the city for each out of town student. The refund 
is based on a budget designed to cover the total operation, includ- 
ing out of town students, which budget is prepared locally and 
adjusted and approved by the Commissioner of Education. 


My only suggestion would be to make your forthcoming 
budget liberal enough to cover the maximum enrollment for the 
coming year and that the form above mentioned be filled out and 
submitted so that the full tuition allowed by law will be recov- 
ered. There is no provision for a town to impose tuition charges 
against the parents of out of town students because the Territory 
contributes adequately to provide for same under our theory of free 
public education. 


Referring to children of “‘non-taxpaying residents’, no tui- 
tion may be collected. In the first place, it is a misnomer to refer 
to anyone as a “non-taxpaying resident’. Such person may not 
own real estate within a town, but must pay rent for the use of 
some dwelling, which rental will be high enough to enable the 
landlord to pay the taxes. Such person also pays grocery prices, 
etc., adequate to enable the merchant to pay his mercantile tax. 
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Subject: SEWER PROJECTS WITHIN CITIES 
July 30, 1946 
Forest H. Young Jr., Haines: 


Your letter of July 7, 1946, addressed to the Territorial De- 
partment of Health has been turned over to this office for reply. 


Ch. 71 §8.L.A. 1935 provides for the creation of public utility 
districts outside cf the limits of incorporated towns only. Federal 
legislation on the subject (Sec. 315 U.S.C.A. Title 48) does not 
authorize creation of public utility districts except as allowed by 
the laws of the Territory of Alaska. 


Accordingly there is no provision in either Territorial or 
Federal law for the creation of public utility districts within or 
overlapping municipal boundaries. 


Solution to the problem outlined in your letter may only be 
had through municipal arrangements. This would involve your 
marshalling your forces and making as strong a showing as 
possible before the Common Council of Haines. Should the town 
of Haines have to bond itself in order to finance the project, a 
local election would have to be held under provisions of Sec. 44b, 
Title 48 U.S.C.A. and not less than 65% of those voting would have 
to be in favor of the bond issue for passage. This would mean 
that the proponents of such improvement would have to conduct 
an active campaign at every step toward realization of the 
project. 3 


Subject: EXPANDING EXERCISE OF FRANCHISE IN CITY 
ELECTIONS 
August 1, 1945 
Don Skuse, Member, City Council, Juneau: 


In response to your request for an expression of my views 
on how to expand exercise of the franchise in referendums re- 
quired for bonding an incorporated city, I submit the following: 


Sec. 44(b) USCA, Title 48, which is part of Alaska’s Organic 
Act. specifies who may vote in elections to bond a city for public 
works of a permanent character. The pertinent part provides: 


“No bonded indebtedness shall be incurred by any muni- 
cipal corporation in the Territory of Alaska unless the 
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proposal to incur such indebtedness be first submitted to 
the qualified electors of such municipal corporation 
whose names appear on the last tax-assessment roll or 
record of such municipality for purposes of municipal 
taxation, at an election called for such purpose, and not 
less than 65 per centum of the votes cast at such elec- 
tion shall be in favor thereof ..... 7s 


It is obvious that in order to participate in such an election, 
a person must: 


1. Reside within the City Limits. This is necessary to 
be a qualified elector therein. 


2. Have his name appear on the last City Tax Assess- 
ment roll or record. To have his name so listed, 
he must be assessed on either real or personal prop- 
erty owned within the City. 


In the past, throughout the Towns of Alaska, neither the 
taxpayers nor the City Clerks, generally speaking, have paid any 
attention to building up the list of persons eligible to vote in a 
Taxpayers’ Election. To illustrate: A husband and wife have a 
house and lot with household furniture and personal belongings. 
The husband is the owner of record of the real estate. Assess- 
ment is made on all said property with reference to him only. 
He pays. His name goes on the rolls. The wife’s name doesn’t. 
At a subsequent Taxpayers’ Election the wife is disfranchised. 
The cure for this is for the wife to declare the personal property 
and to insist, if necessary, that the Clerk put her name on the 
roll, regardless of who actually makes the tax remittance. 


A variation of the foregoing is where the title of record to the 
house and lot is in the names of both spouses. Yet, for expedience, 
tax card is sent to the husband only, he mails his check in payment. 
of the tax and gets receipt in his name. His name only goes on the 
rolls. To avoid disfranchising his wife, all he would have to do. 
in a case like this would be to request the Clerk to put both 
names on the rolls. 


Husband and wife live in rented premises but own one 
thousand dollars worth of personal belongings. Assessment is 
made on the whole with reference to him only; he pays the tax,, 
gets receipt in his name and only his name gets on the Tax Roll. 
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Even though we do not have the well known community prop- 
erty law in Alaska, many of the family belongings are bound to 
be the wife’s personally owned items. Therefore, they should fill 
out the City’s tax return as “Mr. and Mrs.” claim the one exemp- 
tion to which the head of the house is entitled, and be assessed 
on the balance as Mr. and Mis. As a result, both their names 
should go upon the Tax Roll. so they will both be entitled to vote 
in the Election we are discussing. When such tax is paid, regard- 
less of which spouse remits, City Clerks should take care to see that 
the names of both husband and wife appear on the Tax Roll. 

Three business people crganize a partnership under the name 
of A.B.C. Company. They buy a lot and building. The Assessor 
treats only with the Company. The assessment is upon the prop- 
erty of the A.B.C. Company. The tax is paid by company check 
and the company’s name gces on the taxpayers’ list. At a later 
election, assuming no other tax items are paid by them indi- 
vidually, all three partners are disqualified to vote, as their indi- 
vidual names do not appear. Yet in the eyes of the law, partners 
are liable as individuals on all their partnership obligations, regard- 
less of what business name they use, so each would be entitled, 
upon request, to have his individual name on the Tax Roll. Bv 
way of cooperation, assessment could be directed to A.B.C. co- 
partners, instead of to A.B.C. Company, and the names of all three 
then and there put on the Roll. 

Also, people doing business under corporate forms of organi- 
zation, even though they own no real estate in their personal 
rights, should be checked upon earefully for payment of, at least, 
a nominal tax on personal belongings. It might also be noted that 
many people in the employee group who own no town real estate 
and have heretofore paid no town taxes, should be checked upon 
carefully as potential taxpayers and voters with more than two 
hundred dollars worth of personal property to declare. 

Hoping this will assist in your efforts to induce widespread 
interest and participation in the City’s affairs involving both the 
benefits and burdens which invariably accrue to the people of any 
political subdivision, Iam,..... 


Subject: WITHHOLDING OF SCHOOL TAXES BY CITY 
September 8, 1945 
Thomas E. Downes, City Clerk, Anchorage: 
This will acknowledge receipt of your letter of September 5th, 
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1945, in which you ask if Anchorage, as a municipality, is liable 
for the collection of unemployment, old age and school taxes by 
deduction from payroll. | 


As far as unemployment compensation is concerned, Sec. 2(i) 
(6)(£) of the Unemployment Compensation Act, which section is 
compiled on Page 7 of the 1945 edition of the Unemployment Com- 
pensation pamphlet, reads as follows: ; 


“Services performed in the employ of this Territory.... 
or any political subdivision thereof ....” 


are not included within the definition of the term “employment” 
as set forth in said Act. Therefore, the cities of Alaska are not 
under any obligation to withhold and remit under the Unemploy- 
ment Compensation law. 


As to Old Age Insurance under the Social Security Act, 42 
U.S.C.A. 409, sub B, you will find that services performed in the 
employ of a state, or any political subdivision thereof, do not 
come under the head of “employment” for the purpose of said 
Act. Since cities are political subdivisions, they are not liable 
for the collection and withholding of money under the Old Agé 
Insurance program. 


It appears to me, however, that the Territorial School Tax 
calis for a different conclusion. The school tax law, as amended, 
appears in Ch. 38 S.L.A. 1943. It includes all male persons and 
all female persons, with certain stated exceptions. The tax is due 
on the first of January of each year and payable at any time 
during the calendar year. Under See. 4 of the Act we find that, . 


“Any person, firm or corporation having in his or its em- 
ploy persons subject to said tax, shall, on demand being 
made by the Collector, furnish him an accurate and full 
list of the names .... of all such persons so employed, 
and shall, when requested by the Collector, pay the tax 
due from any of them taking separate receipts therefor 
and the amount of each receipt shall be a setoff against — 
any obligation then existing or thereafter accruing to 
the employee named in such receipt from the em- 
ployerme se! 


Municipal corporations come under the general head of cor- 
porations. Had the Legislature wished to exempt municipalities, 
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it could have expressly done so. The Territory’s own departments 
hasten to provide the Tax Collector with lists. The object is to 
get as complete an enforcement of the tax as possible. It would 
be poor policy for the Territory to impose a tax collecting obliga- 
tion upon private concerns and not upon its own political sub- 
divisions. Furthermore, the incorporated towns draw heavily 
upon the Territorial treasury for support of their schools. Accord- 
ingly, I can see no reason why municipal corporations are not 
obligated to cooperate with the School Tax Collector as provided 
by the law. Of course, if a particular city is up against some 
impelling reason for being excused from that obligation during a 
particular year, arrangements should be worked out with the Tax 
Collector. 


Subject: LICENSING POWER OF CITIES 
November 9, 1945 
L. M. McConnell, City Clerk, Ketchikan: 


I have your letter of November 3, 1945, inquiring about pos- 
sibility of your city adopting a business license tax ordinance. 


The powers of municipal corporations pertaining to license 
taxes are set forth in sub-sections 7, 8 and 9 of See. 2383 C.L.A. 
1933. In sub-section 7 the city may levy a $5.00 poll tax; in sub- 
section 8 a license tax on dogs may be made effective; under sub- 
section 9 the city may assess, levy and collect a general property 
tax on real and personal property. As concerns powers especially 
granted, the foregoing exhaust the list. Along this line we find 
legal authority as follows: 


Valentine v. Robertson, et al, 300 F. 521 


“A municipal corporation has only such powers as are 
expressly granted, or are necessarily or fairly implied 
from those granted, or are essential to the declared ob- 
jects or purposes of the incorporation.” 


In addition to such law, there is still another obstacle to a 
city requiring licenses on business. When license taxes on busi- 
ness are paid either to the Clerk of the Court under Sec. 176 
C.L.A. 1933, or to the Territory of Alaska under Sec. 3138 C.L.A. 
1933. the license tax payer obtains the right and privilege to do 
business in the Territory. This includes the right to do business. 
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in the several towns of the Territory. For a city to attempt to 
impose additional license requirements in derogation of rights 
and privileges already granted by the Territory, would not fit into 
the picture. 


However, under sub-section 17 of Sec. 2383, C.L.A. 1933, we 
find that the City Council has the power ‘“‘to take such other 
action by ordinance, resolution or otherwise, as may be necessary 
to protect and preserve the lives, the health, the safety and the 
wellbeing of the people of the city.” 


It is under such general power that cities charge vehicle 
license taxes each year in lieu of personal property tax on auto- 
mobiles and/or license vehicle operators. I also recall that several 
years ago the City of Fairbanks levied a license tax on all pinball 
and slot machines, vending machines and juke boxes within the © 
city. In that case the city was not licensing any particular busi- 
ness in derogation of territorial license privileges. It was merely 
licensing the use of particular machines or devices which might 
or might not be a proper exercise of the police power in the 
preservation of the lives, health, safety and wellbeing of the people 
of the city. However, such tax was never challenged. 


In any event, the City of Ketchikan should be guided by 
counsel in the private practice. This office cannot engage in 
matters which do not involve the business of the Territory of 
Alaska. Your City Attorney can give you a complete analysis of 
the extent of the city’s licensing power. 


Subject: TRANSFERABILITY OF TRAP SITES 
April 12, 1946 
M. P. Mullaney, Tax Commissioner, Juneau: 


I have been asked to give an opinion as to the transferability 
of fish trap licenses. The question arises when a person who has 
paid a license on a particular trap prior to a fishing season, 
transfers his ownership and site permit to another. 


Our license tax law does not specifically authorize the transfer 
of such a license to another. Neither does it expressly prohibit 
same. It is clear that certain licenses based on special skills and 
professional credentials cannot be transferred. However, this trap 
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tax 1s a tax for revenue only, which is probably the reason why 
the Treasurer’s Office has in the past waived any attempt to 
collect the tax a second time from the transferee in such cases. 

It would seem to be proper and equitable for the Tax Depart- 
ment to carry on the same administrative policy in such cases. 


Subject: PROGRESSIVE TRAP TAX 
May 7, 1946 
M. P. Mullaney, Tax Commissioner, Juneau: 


I have considered inquiry from your Department as to ap- 
plication of the progressive trap tax contained in Ch. 10 8.L.A. Ex. 
1946. Sec. 31388(h) C.L.A. 1933 is amended to include the pro- 
gressive tax feature: 


morecne 11st oree- trapSec...c- ey $300.00 
Petru NOs RISEVEl (TO DS akan ilesit oc keh 400.00 
PoretleGrane OVeravel ta veert tA cc poe dae ok 500.00 


At least two large trap operators who own more than ten 
traps also operate, under lease, additional traps covered by license 
previously issued to private persons. In remitting the additional 
license tax imposed by Ch. 10 8.L.A. Ex. 1946, they have treated 
the privately licensed traps as not a part of the aggregate number 
which they operate and have thereby computed a lower tax than 
would otherwise be the case. The specific quetsion is: Should the 
progressive tax be computed against all traps used and operated 
by a concern even though some of said traps are under lease? 
The answer is in the affirmative. The tax stems from Sec 3138 
C.L.A. 1933 and is imposed on all firms and corporations follow- 
ing the specified lines of business “or who shall employ any of 
the following appliances in the Territory .... ” 


In the case at hand, the appliances happen to be fish traps. 
Since all of the traps operated by any concern are appliances em- 
ployed by that concern, it makes no difference whether they own 
all of them outright or own part of them and lease part of them 
or lease all of them. They are liable on the aggregate number 
which they employ. Where remittances by responsible taxpayers 
are involved, you should accept same on account and bill them for 
the difference. 
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Subject: FISHERMEN’S LICENSES 
| June 20, 1946 
M. P. Mullaney, Tax Commissioner, Juneau: 


In response to your letter of June 19, 1946, pertaining to 
fishermen’s licenses prescribed in Secs. 3161 et seq. C.L.A. 1933, I 
submit as follows: 


Section 3161 provides that ‘‘persons qualified to engage in 
fishing, shall first obtain a license so to do.’ You will note that 
the word “license” is in the singular. This language differs from 
the wording of Section 3138 on the subject of the licensing of 
businesses, professions and appliances. Where appliances are 
concerned under the general license tax law, each appliance is 
subject to a tax. Fishing licenses, however, appear to pertain 
to the privilege of fishing. 


Under Section 3165, the term “‘ ‘fishing’ ’”” means the catching 
of fish, whether by hook, net, seine or trap. Accordingly the 
license fee of $1.00 would entitle a resident fisherman to use either 
or all of the devices mentioned. The $25.00 fee charged a non- 
resident fisherman would entitle him to use either or all of the 
devices mentioned. He might use one device part of the season 
and switch over to another. A separate license for each type of 
fishing is not clearly required by the law. 


Se  - 


Subject: TAX ON SERVICES—HOTELS 
June 26, 1946 
Jack Fletcher, Mgr., Baranof Hotel, Juneau: 


Your letter of May 16th, 1946, addressed to the Tax Com- 
missioner, has been referred to me for answer. You desire my 
comments on the ruling of the OPA Rent Director to the effect 
that the Alaska Veterans Tax cannot be added to the existing 
ceiling rent and collected from the tenant. 


As you point out, the Price Division has permitted the 
passing on of the tax in other types of services and retailing 
activities. Why the Rent Director did not follow the same line 
as the Price Division is more than I know. However, as I have 
stated repeatedly, the tax in question is not a consumers sales tax. 
Sec. 3(a) (1) of Ch. 27 §.L.A. Ex. 1946 provides a tax of 1% of 
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ee 


the gross revenue derived from services performed in the Terri- 
tory, payable by the person receiving such remuneration. The 
hotel business is prominent among the service industries. Your 
organization may not render a service in the same sense that a 
doctor or a lawyer does, but in the broad meaning of the term, 
you render and charge for a service or aggregate of services. Since 
the tax is payable by the person receiving the monetary return, 
it is immaterial to the Territory whether the tax is passed on 
as such or rentals adjusted to cover same. 


Subject: TAX ON EXPORTS WHEN PAYABLE 

July 2, 1946 
M. P. Mullaney, Tax Commissioner, Juneau: 
. I have scrutinized letter of June 22d, 1946, addressed to your 
office by Mr. Charles P. Johnston, Treasurer, Goodnews Bay Min- 
ing Company. His company is engaged in mining placer platinum. 
Mr. Johnston has suggested that his company and, of course, other 
companies similarly engaged, pay the tax on the basis of the metals 
sold each quarter. 

The applicable part of the Veterans Act is Sec. 3(a) (2). The 
tax levied thereunder is one-half of 1% of the gross revenue 
derived from export of all commodities produced, mined, etc., in 
the Territory. I will state, in conformity with our previous con- 
versations on the subject, that the tax on proceeds from export 
of minerals may properly be regarded as due and payable on the 
basis of actual assay returns at the end of the calendar quarter 
within which shipments are made. In cases in which the assay 
returns have not been received by the exporter within the 30-day 
period immediately following the end of a taxable quarter, such 
returns should be reported and the tax paid thereon at the end 
of the ensuing quarter. There is no way of determining value of 
minerals at the time of export except to await the returns from 
the U. S. Assay Office or Mint. Of course, this last statement 
is bound to apply to gold as all gold must be sold to the Govern- 
ment. However, platinum is sold on a world market so returns 
on platinum might be from the assay office of a private company. 
The problem, as far we are concerned, is the same in either case. 

From the foregoing you can see that I would consider the 
adoption of Mr. Johnston’s suggestion as an entirely justifiable 
administrative decision. 
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Subject: TAX ON SERVICES—CONTRACTORS 
July 15, £946 
M. P. Mullaney, Tax Commissioner, Juneau: 


You have asked for my definition of the expression “gross 
remuneration” as used in the Veterans Act (Ch. 27 §.L.A. Ex. 
1946 in Sec. 3(a) (1) as pertains to independent contractors in 
connection with which the 1% tax on the gross revenue derived 
from services performed in the Territory is imposed on “the 
gross remuneration received for furnishing labor and materials. 
for accomplishing a specified result.”” You point out that such 
language might be construed to mean that the entire contract 
price is subject to the tax, but doubt the tenability of such con- 
struction. 


Pursuant to our discussion and after analyzing the situation. 
which is inherent in every contract to furnish labor and material 
in order to deliver a finished job, I have concluded as follows: 


Money paid out by a contractor for job payroll and material 
is in the nature of an advance in behalf of the person generally 
referred to as the owner. Therefore, that portion of the contract. 
price which goes for job payroll and material is no part of the 
contractor’s “gross remuneration.” 


According to Webster’s Dictionary, the word “‘remuneration”’, 
in its broadest sense, means “restitution” and would pertain to 
all items involved, but in its narrower and more common meaning, 
signifies ‘“recompense.”” We will use the narrower meaning. ‘Net 
recompense”? would mean net profit. “Gross recompense” would 
mean payment for operating expenses together with net reward. 


Accordingly the “gross remuneration” of an independent. 
contractor means: The balance of receipts obtained under the con- 
tract which remains after defraying job payroll and cost of 
material. 


Subject: TAX ON SALES—ELECTRICITY 
: July 27; 1946 
Ketchikan Public Utilities, Ketchikan: 


Inasmuch as the manufacture of electricity for transmission 
to consumers is treated as a sale by the State of Washington, the 
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Territory will regard it in the same manner. This will make a 
difference to the utility companies for if distribution of electricity 
were treated as a service, the tax thereon would be 1% in all 
cases. However, since it is a sale, it may be broken down into 
wholesale and retail sales. 


Since sales to commercial enterprises are classified as whole- 
sale sales, the tax on your revenues derived from distribution of 
electricity to canneries, restaurants, hotels and cold storages, etc., 
would be one-half of 1%. Sales to householders would be taxable 
at dee: 


Subject: TAX ON SALES—WHOLESALE AND RETAIL 
July 29, 1946 
The following is an extract from an opinion rendered to Mr. 


M. C. Smith, doing business in Fairbanks. Same is self-explanatory. 


“Sales made to restaurants, hotels, etc.,- are wholesale 
sales and would carry the tax of one-half of 1%. Sales 
made directly to householders for usual household uses 
are retail sales and are taxable at 1%. You may regard 
any sale to a commercial concern as a wholesale sale 
and any sale to the ultimate consumer as a retail sale. 
This means that your customers should be segregated 
into two lists, wholesale and retail, and tax computed 
on both lists separately in determining the aggregate tax 
which you should remit at the end of each calendar 
quarter.” 


Subject: TAX ON SERVICES—NEWSPAPER ADVERTISING 
November 15, 1946 
M. P. Mullaney, Tax Commissioner, Juneau: 


Regarding tax on gross sales, services, etc., imposed by Ch. 
275.L.A. Ex. 1946, for the quarter ending September 30, 1946: 


Generally speaking, the appropriation of space in a news- 
paper to the copy provided by an advertiser, with subsequent dis- 
tribution of the edition involved, constitutes a service. Monies 
received from the advertiser for such service is the gross remun- 
eration therefor. Sec. 3(1) of Ch. 27 §.L.A. Ex. 1946 imposes a 
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tax of one percentum on the gross revenue derived from services. 
performed in the Territory, payable by the person receiving such 
remuneration. Therefore, there is no question but what the tax 
is applicable to receipts derived from local advertisers. As I 
understand the contention of dissident publishers in Alaska, an 
attempt is being made to distinguish between advertising service 
rendered to local advertisers and similar service rendered to large 
companies who release advertising copy all over the country. An 
example would be Camel cigarettes. There seems to be some vague 
notion that an interstate aspect is involved which precludes impos- 
ing a tax upon the revenues derived from such nationwide adver- 
tisers. This may stem from the fact that the revenue derived 
from federally licensed radio stations is exempt from said tax. 
This. however, is not based upon the proposition that an occasional 
outside listener might pick up Alaskan broadcasts and thereby 
make same interstate commerce. It is based upon the fact that. 
radio stations are under the sole control of the Federal govern-: 
ment which operate under federal law virtually defining all 
radio transmission’ within a territory as interstate commerce. 
Therefore, there is no valid distinction between advertising copy 
provided by local advertisers and nationwide concerns. Local ad- | 
vertisers seek to improve their local market. Advertising copy 
supplied by a concern doing business on a nationwide scale, for pub- 
lication in Alaska, is for the sole purpose of stimulating consumer 
demand in Alaska for such manufacturer’s preduct, thus assisting 
the local retail outlets as to the particular product involved. 
Revenue derived from such large advertisers meets all the tests 
indicated by the Act. It constitutes part of the gross revenue 
derived from services performed in the Territory, is received by 
the person rendering such service in the Territory, who in turn, 
is within the jurisdiction of Alaska and charged under the Act 
with payment of the tax upon such remuneration. 


Subject: TAXATION OF AMUSEMENT DEVICES 
May 3, 1946 
M. P. Mullaney, Tax Commissioner, Juneau: 


You have asked for an opinion clarifying the expression 
“amusement devices” contained in Ch. 40 §8.L.A. Ex. 1946. This. 
Act imposes a license requirement, on every amusement device 
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operator and an annual stamp tax on every amusement device. 
This phase of the Act is covered in Secs. 2 and 3 thereof. Secs. 
4 and 5 impose a license requirement on every pinball or slot 
machine operator and an annual stamp tax on every pinball or slot. 
machine in operation. 


Obviously the license requirement and tax imposed in con- 
nection with every pinball and slot machine is valid. It is an 
excise tax on the act of operating such machines, and is clear and 
specific as to the type of equipment involved. 


The same cannot be said in regard to Secs. 2 and 3 on the 
subject of “amusement devices’. You would like a definition of 
the term ‘‘amusement devices”. Your guess is as good as mine. 
The term is so broad that it is not given a definition in “Words 
and Phrases’. An amusement device could be anything from a 
shooting gallery to a jacknife. 


It is a well recognized principle of law that in the enactment 
of statutes, reasonable precision is required. One of the prime 
requisites of any statute is certainty. On this subject we find 
in 50 Am. Jur. P. 484, that 


“Legislative enactments may be declared by the courts 
to be inoperative and void for uncertainty in the mean- 
iny thereof. This power may be exercised where the 
statute is so incomplete or so..... vague or indefinite 
that the statute cannot be executed and the court is 
unable, by the application of known and accepted rules of 
construction, to determine what the legislature intended 
with any reasonable degree of uncertainty ....” 


Therefore, with one exception, the attempted license require- 
ment and stamp tax upon “amusement devices” is void for vague- 
ness and uncertainty. The exception is coin-operated phono- 
graphs. In Sec. 8 of the Act we find that amusement devices 
which may be manipulated by the use of coins of a greater denomi- 
nation than 25¢ are prohibited ‘excepting coin-operated phono- 
graphs.” By making coin-operated phonographs an exception to 
a prohibition regarding amusement devices, coin-operated phono- 
graphs become clothed, by express recognition, with the char- 
acter of amusement devices. There is no other clue in said Act 
as te just what facilities or instruments are contemplated under 
the title of “amusement devices” as distinguished from pinball or 
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slot machines. Therefore, the license requirement and tax pro- 
vided for in Secs. 2 and 3 on amusement devices, should be carried 
out with reference to coin-operated phonographs, and the license 
requirement and tax provided for in Secs. 4 and 5 should be 
carried out with reference to every pinball or slot machine in 
operation in the Territory. 


The question might be raised as to whether lodges maintain- 
ing pinball and slot machines for the use of their members are 
subject to the license requirement and the tax imposed in said Act. 
The language “pinball or s!ot machine operator” is very broad. 
It says nothing about the offering of facilities to the general 
public, nor does it exclude lodges or private clubs making such 
equipment available to its members. Even though lodges are not 
dividend-paying institutions, the fact remains that they operate 
or maintain such machines at a high accrual of profits to their 
lodge funds and such lodges and clubs are in every sense of the 
word operators, either as owners or leasees of such machines, and 
should be charged with the tax. | 


Subject: SCHOOL TAX ON PERSONNEL OF DEFENSE 
PROJECTS 
Se | 21, 1946 
R. C. Suthff, U. 8. Naval Operating Base, Kodiak: 


I have your letter of August 13, 1946, asking for opinion as 
to whether civilian personnel residing on the Naval Base at 
Kodiak are liable for the territorial school tax. The answer is in 
the affirmative. The matter has been threshed out during the 
war years, both with the Army and the Navy. Contracting com- 
panies are liable under the school tax law for withholding the 
$5.00 tax, submitting list of employees to the Tax Collector and 
obtaining receipt for each employee. ! 


The government will not withhold as to personnel employed 
directly by the government, but has in the past cooperated with 
the Territory by furnishing lists and permitting territorial tax 
collectors to enter upon military reservations to collect the tax 
from the employees. Because of this well-established practice, 
which, to my knowledge, was well worked out with the Army, the 
same procedure should be put into effect by the Navy at Kodiak. 
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Subject: WORKMEN’S COMPENSATION ON NATIONAL DE- 
FENSE PROJECTS 
October 31, 1946 


Frank A. Boyle, Auditor of Alaska, Juneau: 


I have scrutinized letter of September 5, 1946, from the Corps 
of Engineers, Seattle, Washington, which states that contractors 
doing national defense work at Ladd Field, Fort Richardson, etc., 
are providing workmen’s compensation coverage under the Long- 
shoremen and Harbor Workers’ Compensation Act, as amended, 
(33 USC 901 et seq), as extended by the Defense Bases Act (42 
USC 1651-1654). 


In said letter the Engineers take the position that the Terri- 
torial Workmen’s Compensation Law does not apply in such cases. 
The case of Royal Indemnity Ins. Co. v. Puerto Rico Cement Corp., 
142 F. 2d 237, cert. den. 323 U.S. 726, is cited. I have scrutinized 
said case and find that notwithstanding the language of the Long- 
shoremen and Harbor Workers’ Compensation Act, to the effect 
that said Act is applicable if recovery ‘may not validly be pro- 
vided by state law’’, the court held that Congress has the power 
to extend the Longshoremen’s Act to cover injuries on land within 
territories or possessions and that the Federal power is para- 
mount, with the result that the extension of the Longshoremen’s: 
Act excludes applicability of local workmen’s compensation law. 
Accordingly, the position of the Engineers on this point is well 
taken. 


Subject: ALASKA WORKMEN’S COMPENSATION 
October 31, 1946 
Walter P. Sharpe, Comm. of Labor, Juneau: 


You have asked me to give you an opinion regarding liability 
of an employer for the loss by a workman of part of a finger. 


The compensation schedule contained in Sec. 1 of Ch. 9 S.L.A. 
Ex. 1946, provides compensation for the loss of a thumb, index 
finger or other finger. It does not make any reference to injuries 
involving loss of only a portion of such a member. However, in 
dealing with amputation between the elbow and the wrist, or be- 
tween the knee and the ankle, the Act says that same shall be 
equivalent to the loss of an arm or a leg, as the case may be. 
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Accordingly, the only guide to be found in dealing with compensa- 
tion due for loss of a portion of a finger is to regard the case of a 
finger as parallel with the case of an arm or a leg. Following 
such analogy, loss of a finger between the first and second joint 
would be tantamount to loss of a whole finger. Loss of a thumb 
between the first and second joint would be tantamount to loss of 
a whole thumb. 


We must now consider loss of the tip of a finger or a thumb, 
which would be that portion covered by the fingernail or thum- 
nail, and involving loss or amputation anywhere up to the first 
joint. Two bases for compensation in such a case are found in 
the Act. The first method of determining compensation would be 
under the following language: 


“The Industrial Board may award proper and equitable 
compensation for serious head, neck, facial, or other dis- 
figurement:../). 4:7 


This language would be invoked in cases where a professional . 
man, for example, would suffer no loss of earning capacity by 
virtue of such disfigurement of one of his fingers. On the other 
hand, certain classes of employees would suffer a severe loss of 
earning capacity if deprived of loss of any part of a finger up to 
the first joint. This would be true of a stenographer, court re- 
porter, pianist, etc. In such instances the following language 
would apply: 


“Whenever such employee receives an injury ....asa 
result of which he or she is partially disabled, and the 
disability so received is such as to be permanent in 
character and such as not to come wholly within any 
of the specific cases for which provision is herein made, 
such employee shall be entitled to receive as compensation 
a sum which bears the same relation....” to his or her 
former earning power as the loss of earning power bears 
to 100% of former earning power. ; 


In the absence of any definite provisions for determining the 
amount of compensation in such a case, the matter would have to 
be negotiated by the employer or insurance carrier and the em- 
ployee, with award subject to the approval of the Industrial Board. 
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MEMORANDUM TO THE HEADS OF TERRITORIAL 
DEPARTMENTS AND AGENCIES 


Subject: PROCEDURE TO BE FOLLOWED IN CASES OF IN- 
JURY TO TERRITORIAL EMPLOYEES UNDER THE 
WORKMEN’S COMPENSATION ACT (Chapter 9, S.L. 
A., Ex. 1946). 

October 1, 1946 


When an employee is injured, the immediate supervisor, or 
other person in charge, should secure medical attendance at the 
earliest possible moment. The insurance companies are recogniz- 
ing all doctors duly licensed as M.D.s in the Territory of Alaska. 
Accordingly, the doctor of the injured person’s choice should be 
called. If he is not available, the services of some other doctor 
should be procured. After the injured employee is provided with 
due care, the immediate supervisor of such injured person should 
fill out Form 4 provided by the Industrial Board. After this form 
is filled out, the original thereof should be forwarded to the 
Alaska Industrial Board, Attention Walter Sharpe, Box 2141, 
Juneau, Alaska. A carbon copy of said form can be kept by the 
agency in question for its files. 


As per instructions which have been given to all doctors in 
Alaska, the doctor in each case will fill out form 4a and file same 
with the Industrial Board at the address above noted. The doctor 
will also send two copies to the McLean & Werner Insurance 
Agency, Juneau, Alaska. The doctor will also probably keep one 
copy for his files. Said insurance agency now represents the 
insurance carrier under an existing Workmen’s Compensation 
policy which covers all Territorial employees. If and when other 
arrangements are made, you will be notified. After the doctor has 
discharged the patient, the doctor will fill out and file the form 4b 
with the Industrial Board and send two copies to the insurance 
company. Form 4b is the doctor’s supplementary report showing 
duration of disability and degree of permanent disability, if any. 

The most suitable method for compensating Territorial em- 
ployees would probably be different than that used in private 
industry because of the Territorial Leave Law (Ch. 84, S.L.A., 
1939). Employees of private concerns, during periods of com- 
pensible disability, get checks after each pay period in amounts 
equalling 65% of their respective average rates of pay direct from 
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the employer’s insurance carrier. Such arrangements as may exist 
pertaining to paid vacations are disregarded. 


Territorial employees, on the other hand, definitely get leave 
of 30 working days annually with pay plus up to two weeks paid 
sick leave if authorized by the department head. Such an em- 
ployee, if injured in his employment would probably desire to. 
preserve sick leave to meet such non-compensible contingencies. 
as measles, appendicitis, etc., and would probably prefer to keep. 
his annual leave intact, and consequently content himself with 
65% compensation during such disability. However, in a case 
in which the employee has not already used up his leave, he might. 
wish to apply the period of disability to annual leave and for sick 
leave. depending on length of incapacitation, and thereby get full 
pay during such period. (Not exceeding six weeks). Therefore, to 
give full recognition to the rights of Territorial employees in 
compensible injury cases they should be allowed to elect. The 
employee in each such case should tell his department or agency 
head upon which basis he wishes to be paid. Since this would on, 
the one hand involve vouchering for full pay during all or part 
of the time of disability, it seems that the best procedure would 
be for the department head to voucher in all such cases in accord- 
ance with the choice of the employee as above indicated. Of 
course, where the disability extends beyond the span of six weeks. 
or lesser period equal to an employee’s unused leave, time in ex- 
cess thereof could be paid for only on the 65% basis. 


After discharge by the doctor or other termination of the case, 
the department or agency head should send a memorandum to the 
Auditor showing name of employee, regular rate of pay, and 
period of disability for which either full pay or 65% thereof was. 
effectuated. The Auditor, as a member of the Industrial Board 
would also have access to the Board’s files showing compensibility. 
The Auditor, regardless of the mode or modes of payment which 
have been adopted, as above discussed, will then file a claim with 
the insurance company seeking reimbursement to the Territory 
for the full period of lost service on the 65% basis. 


Doctor bills, hospitals bills, etc., should be sent by such 
creditors direct to the insurance agency. Also, in the event some 
degree of permanent disability is involved, such lump sum settle- 
ment as is required by the law should be made by the insurance 
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company to the employee with the approval of the Industrial 
Board. 


This will serve as a general plan of procedure. If, as and 
when questions arise which are not easily answered by reference 
hereto, same should be submitted to the Industrial Board, c/o 
Walter Sharpe, Box 2141, Juneau, Alaska. 


Subject: NON-TAXABILITY UNDER WASHINGTON LAW OF 
ALASKAN CAR PURCHASES 
Agust 23, 1946 
State Tax Commission, Olympia, Wash: 


Passage of the Alaska Gross Sales Tax levied on merchants, 
etc., Ch. 27 Ex. Session Laws of Alaska 1946, (which tax is gen- 
erally passed on to the Alaska consumer) seems to run into 
conflict with present administration of the Washington Retail 
Sales Tax as pertains to sales of automobiles by Alaska dealers to 
consumers. 


The particular episode which has been called to the attention 
of this office is as follows: 


R. W. Cowling Company of Juneau, Alaska, took an order at 
Juncau from Bert McDowell for a 1946 Dodge sedan. The Cowling 
Company is a retail dealer in automobiles, which gets cars at 
wholesale from Savidge Company, Inc., 1401 Broadway, Seattle, 
Washington. Mr. McDowell then proceeded to Seattle to take 
delivery of the car, with the view of utilizing it for a trip in the 
States before shipping it to Juneau. Inasamuch as this same 
situation arises on numerous occasions where Alaska dealers sell 
to Alaska customers, Mr. Cowling maintains an office with a 
business representative in Seattle. Mr. McDowell contacted said 
representative, who proceeded with McDowell to the Savidge 
Company office where said representative paid Savidge Company 
the wholesale price and obtained the car. He then turned it over 
to McDowell, who carried out his trip and returned to Juneau with 
the car. Upon arrival he was billed for the car as per agreed 
Juneau retail price, and accepted said bill. An additional $16.00 
was added on to the bill to cover Alaska Gross Sales Tax, which 
Cowling Company had chosen to pass on to McDowell in accord- 
ance with usual procedure. McDowell acquiesces in payment of 
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said $16.00. He is now confronted with a deferred demand eman- — 
ating from Savidge Company, Inc., to pay $40.00 purportedly 
levied by the State of Washington under the Washington State 
Retail Tax or consumers’ sales tax. Having already been on the 
paying end of an Alaska tax levied on the retail transaction in 
question, Mr. McDowell objects to paying a consumer’s sales tax 
to the State of Washington. | 3 


Undoubtedly the retail sale involved is an Alaska transaction. 
Cowling Company, doing a retail business here, accepts an order 
from a local customer at the Juneau retail price, arranges delivery 
of the car which is soon brought to Juneau and collected for here. 
The Alaska tax is applicable. The only transaction occurring in 
Seattle was payment by Cowling’s representative of the wholesale 
price to Savidge Company. This was a wholesale sale and not tax- 
able under your retail sales act. The arrangement made for the 
buyer to pick up the car in Seattle and use it before bringing it 
home is entirely legitimate and would not deprive the whole 
transaction of its character as an out of state sale. 


I realize that your Department would be on the alert against 
persons who are not bona fide Alaskan customers attempting to. 
evade a tax justly due the State of Washington, but that would 
be a matter of enforcement instead of legal construction. Alaska 
customers must either do it the way Mr. McDowell did it or be 
foreclosed of an opportunity to drive in the States. The cost of 
shipping a car from Alaska to Seattle and back is prohibitive on 
present peripatetic steamships, and I assure you that at least 
99% of such sales by Alaska dealers to Alaskans are destined for 
shipment to the Territory. Probably the legitimacy of such pro- 
cedure to meet an Alaska problem is what prompted the State of 
Washinton to forego any attempt to collect sales tax in such cases 
until 1941. Recent administrative bludgeoning to the contrary can 
only be accounted for on the basis that there has been a misappre- 
hension as to the nature of the overall character of such transac- 
tions. Thanking you in advance for your kind consideration hereof. 


NOTE: The Washington State Tax Commission ruled under 
date of Oct. 3, 1946 that the Alaska viewpoint was correct. The 
Tax Commissioner’s ruling was based upon the presumption that 
an Alaskan who obtains delivery of a car under the circumstances . 
above stated would be prepared to equip said car with an auto 
license issued by the Territory of Alaska. This might appear to 
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conflict with the territorial law which requires owners of auto- 
mobiles to obtain certificates of ownership before or in conjunction 
with applications for vehicle licenses. However, under the 1946 
amendment to the vehicle registration law, conditional certificates 
of ownership may be issued to cover persons who operate auto- 
mobiles under conditional sales contracts, so Mr. M. P. Mullaney, 
Tax Commissioner, has stated that Alaskans who have ordered 
cars through local dealers and are about to proceed to Seattle to 
pick up such cars, may register same, with all known data, 
prior to their trips and obtain the desired license plates, on con- 
dition that balance of information will be transmitted as soon as 
ascertained. 


The above interpretation of the Washington State Sales Tax 
law and the above mentioned procedure will save an Alaskan in 
the neighborhood of $50.00 on the purchase of a car. 


Subject: BASIC SCIENCE RESTRICTIONS—OSTEOPATHS 
August 23, 1946 
Basic Science Board, Juneau: 


This will acknowledge your request for an opinion by this 
office in response. to letter of Dr. H. M. Irons under date of 
August 7, 1946. Several years ago Dr. Irons practiced Osteopathy 
in Alaska, and since leaving has renewed his license annually. 


This raises the question as to whether he may continue to 
receive license tax certificate from the Territory of Alaska each 
year without first clearing with the Basic Science Board under the 
requirements of the Basic Sciences Act (Ch. 34 8.L.A. Ex. 1946). 
Under Sec. 8 of said Act, which contains the “‘grandfather clause’, 
a person shall, upon application, receive a Basic Science certificate 
if he was regularly licensed by some branch of the profession re- 
quiring license, upon the effective date of the Act, “.... and who 
is in active practice one year in the Territory of Alaska....” 
The ianguage quoted is hereby construed to mean “‘who has been 
in active practice one year immediately preceding ....” 


It follows that persons previously licensed either on a tax 
basis or by a professional board, must have practiced in the Terri-. 
tory for one year immediately preceding April 3, 1946, to be 
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eligible for the Basic Science certificate under the grandfather 
clause. : 

It is understood that doctors and chiropractors formerly ad- 
mitted by their respective boards, who have left the Territory, 
may continue to send their annual license fees to their respective - 
boards and thereby maintain continuity of membership on the 
respective membership rolls. However, upon return to the Terri- 
tory, such persons would still have to meet the requirements of 
the Basic Science Act before commencing practice in the Territory. 
Osteopaths have never been organized in Alaska under a pro- 
fessional board setup and have, therefore, paid only $10.00 per 
year to the Treasurer (presently Tax Commissioner) for com- 
pliance with the occupational tax laws of the Territory. However, 
the license tax certificate issued in such cases expressly provides 
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.... that this license shall not be taken as a permission 
to practice such profession in the Territory without 
having complied with other requirements of the laws of 
the Territory or of the United States.” 


Accordingly the new requirements of the Basic Science law must 
be met before practice is commenced in the Territory. As far as 
continuity of license tax payments is concerned, persons in the 
position of Dr. Irons may continue to send to the Tax Commis- 
sioner $10.00 annually in contemplation of returning to the Terri- 
tory, but such license tax certificate as he receives would be issued 
subject to his meeting the requirements of the Basic Science Act 
before commencing practice in Alaska. The Tax Commissioner, 
upon receiving applications from such persons, will continue to 
first refer same to the Basic Science Board and the Basic Science 
Board should notify such applicants of the requirements of the 
Basic Science Act and send back their $10.00 remittance for 
further consideration. If, however, any such person desires to 
re-submit his application with the $10.00, his license tax certi- 
ficate may properly be issued to him, bearing in mind that it is 
only a permit to practice in Alaska if the Basic Science require- 
ments are first met. 


Subject: LAND REGISTRATION 
October 10, 1946 
Miss Agnes Regan, Director, Div. of Real Property Registration, 
Juneau: 
I have studied the letter addressed to you by Mr. Fred J. 
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Weiler, of the District Land Office at Fairbanks, under date of 
September 27, 1946. In that letter Mr. Weiler asks several ques- 
tions pertaining to declaration of ownership of patented land 
outside of incorporated towns. Said letter shows that Mr. Weiler 
_has given the matter carefu! consideration and I am glad to render 
an opinion which can be used by your division for the carrying out 
of procedure and policy which will be uniform in all three land 
districts. For the purpose of reference, I will number the follow- 
ing answers to correspond with the numbers assigned to the sev- 
eral questions asked by Mr. Weiler. ... 


We must also determine whether homesteads subdivided into 
blocks and lots should be required to be registered individually 
the same as townsite lots. Section 1 of Chapter 49, SLA, 1945, 
provides “It shall be the duty of each owner of land....tofile.... 
a sworn statement... . giving his name, postoffice address, a 
description of the tract of land, etc.”’ As above stated the pur- 
pose of the law is to segregate land to which ownership is declared 
from patented land which has been abandoned so that a fore- 
closure can later be had upon abandoned tracts as a means of 
putting them back into use. From the language above quoted and 
the purpose involved we must determine what would constitute a 
minimum compliance with the requirements of the act. To do so 
we should define the word “tract”. Although there is some di- 
vergence in case law as to the definition of the word “tract” as 
used in different statutes for different purposes, a well defined 
general meaning prevails. For example in a suit for collection 
of delinquent taxes, property involved, consisting of 74 contiguous 
lots situated in the same subdivision of a city, was held to con- 
stitute a single tract in determining the fee of the county attorney 
who was entitled under the statute in question to a fee covering 
each tract . (otate v. Frost, Texas 16 8S. W. 2nd;:331)... The same 
distinction is made in other Texas cases. “Tract of land” does 
not refer to each subdivision which has been made of the land 
but where several parcels of land are assessed together as con- 
tiguous and owned by the same person they constitute one ‘‘tract’’. 
(Bohan v. Ozaukee Co. 60 N.W. 702, 88 Wis. 498). In the case of 
People ex rel. Chicago Railway Co. v. Chase 70 Ill. App. 42, it was 
held that “‘a ‘parcel’ is a portion of anything taken separately, 
whereas a ‘tract’ as applied to land is an area, etc.” 


Therefore, in dealing with cases like the Bjerremark home- 
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stead and the Moore subdivision, the filing of one declaration for — 
each homestead describing the tract containing all of the unsold 
lots would suffice to meet the minimum requirements of the act, 
and to segregate it from the category of abandoned land. This 
could, however, apply only to the unsold lots which are con- 
tiguous to each other. The area covering any unsold lot or lots 
surrounded by lots which have been sold and thereby separated 
from the larger tract above mentioned would have to be treated as 
a separate tract and separately declared. Frequently, however, 
an owner of numerous contiguous lots will wish to declare each 
one separately and thereby vest it with a separate record identity 
under the land registration program. Mr. Weiler says that sev- 
eral such owners have already done so. This was not only proper, 
but advisable in the interest of establishing the best possible 
record under the land registration act covering said subdivision. 
From the foregoing it can be seen that although owners in such 
cases cannot be compelled to declare their contiguous lots separate- 
ly, they should have the right to do so, and your field offices 
should call the advisability thereof to the attention of such 
owners. i... 


Subject: NON-TAXABILITY SHIPMENTS OF MOTOR FUEL 
TO FOREIGN COUNTRY 
November 18, 1946 


R. E. Robertson, Attorney, Juneau: 


This will answer your letter of November 14, 1946, regarding 
applicability of tax on sale of oil products imposed by the Territory 
under Ch. 18 §.L.A. 1946 in the case of sales made by the Standard 
Oil Company to Pan American Airways for consignment over the 
‘Yukon White Pass Railway to Whitehorse so that same can be © 
put into the tanks of airplanes at that point for propelling the 
planes in interstate air transportation. 


We find in Sec. 1(a) of said Act, in the definition of ‘enekor 
fuel,” the following language, ... ‘‘except on consignments of 
motor fuel to foreign countries.” Since the tax is imposed in the 
first place only upon sales of oil products intended for certain 
uses, and since “motor fuel” is defined for the purpose of indicat- 
ing which oil product sales are subject to the tax, it is the opinion 
of this office that the broad language of the exception covers the 
above mentioned sales, and that same are exempt from the tax. 
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The fact that such sales are Alaska transactions and that delivery 
to the carrier might constitute delivery to the buyer within 
Alaska does not govern in view of the broad language of the 
exception. 


Subject: PHYSICAL EXAMINATION OF CHILDREN IN 
PRIVATE SCHOOLS 
November 18, 1946 


Dr. C. Earl Albrecht, Commissioner of Health, Juneau: 


This will acknowledge receipt of your memorandum accom- 
panying letter of October 28, 1946, addressed to vour department 
by Stephanie G. Bogdon and Marie L. Dorsey, Public Health 
Nurses. Said nurses point out that Fairbanks has three schools— 
public school, parochial school and Ladd Field school, and they 
wonder if the parochial school and Ladd Field school could be 
included in the annual physical examinations of school children 
under the Territorial Department of Health program. 


In your memorandum you refer to that portion of the Organic 
Act regarding legislative powers and limitations and compiled as 
sec. 475 C.L.A. 1933. The only restriction which might have a 
bearing reads as follows: 
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....nor shall any public money be appropriated by the 
Territory or any municipal corporation therein for the 
support or benefit of any sectarian, denominational or 
private school, or any school not under the exclusive 
control of the government.” 


The Territorial law which authorizes annual physical exam- 
ination of each school child under the territorial school system 
is Sec. 1677 C.L.A. 1938, as amended by Ch. 30, 8.L.A. 1937, in 
which the following language is found: 


“ce 


.... the examination of pupils in this section provided 
shall be made under the general supervision of the ter- 
ritorial health officer, who is hereby authorized to 
expend not to exceed $1.00 per pupil in each city and 
rural school each year out of funds appropriated for this 
purpose in causing said physical examinations to be 
made.” 
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In carrying out Ch. 30, school boards within incorporated 
towns have arranged for physical examination of pupils each year 
within their respective towns and paid the doctors who perform 
the services at the rate of $1.00 per pupil, after which the amount 
so expended has been included in items submitted to the Depart- 
ment of Education for territorial refund. As to children attend- 
ing schools outside of incorporated towns, those close enough to 
a main center to be sent to a doctor have been examined and the 
doctor performing the service paid directly by the Commissioner 
of Education. Ch. 30, which authorizes such disbursements, in 
mentioning ‘$1.00 per pupil in each city and rural school each 
year ....” has been construed to refer only to public schools. 
Therefore, there is no authority contained in said Ch. 30 for the 
disbursement of school funds to examine children in parochial and 
private schools. That is the reason for declining to disburse school 
money for examination of children attending such schools. The 
restriction of the Organic Act above mentioned has nothing to do 
with it. Monies spent for giving physical examinations to children 
have nothing to do with the “support or benefit of any sectarian 
or private school.” The restriction is aimed at precluding terri- 
torial subsidy in respect to any overhead incident to the operation 
of such schools. Thus the Territory could not pay for teachers’ 
salaries for the benefit of a private school, or building mainte- 
nance, etc. The restriction is not aimed at the usual procedures 
allowed for the direct benefit of the children. 


To get back to the specific inquiry of the Public Health 
Nurses who wish to know whether children in private and paro- 
chial schools can be given annual physical examinations under the 
Territorial Department of Health program, the answer is in the 
affirmative. Under Ch. 26 §.L.A. 1945, a separate and complete 
Health Department was established “charged with the duty of 
administering laws and regulations relating to the promotion and 
protection of the public health, control of communicable diseases, 
programs for the improvement of .... child health, care of crip- 
pled children, hospitalization of the tuberculous, and such other 
duties as may be conferred upon it by law.” (See Sec. 2 of said 
Act.) Accordingly, it is now the duty of the Department of 
Health to show due regard for the health of children attending 
parochial and private schools and to safeguard the general public 
by checking said children as potential carriers of communicable 
diseases, including tuberculosis, and to quarantine, if necessary. 
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Children at Fairbanks attending the parochial School and the Ladd 
Field School necessarily mingle with other children in theatres, 
play fields, soda fountains, etc., and cannot be disregarded in an 
adequate program for protection of the public health and the 
improvement of child health generally. Therefore, it is well 
within the province of the Department of Health to provide annual 
physical examinations for children attending private and parochial 
schools out of Health Department money. The fact that the 
Department of Health does not have specific statutory authority 
to provide such examination of such children does not detract 
from the fact that the Department of Health has full statutory 
authority to do so. All that remains is for the Department of 
Health to take such steps as its budget may allow and as the 
Commissioner of Health may see fit to direct. 


Subject: BONDING AND TAXING POWER OF INDEPENDENT 
SCHOOL DISTRICTS 
November 18, 1946 


Hon. James C. Ryan, Comm. of Education, Juneau: 


The power of an Independent Schoo! District to tax for 
schools is granted by the Alaska Legislature, and authorizes a 
levy on property outside the city but within the School District, 
of a rate “‘the same as is necessary to raise the city’s share within 
the city.” (Sec. 18 of Ch. 77 S.L.A. 1935) Therefore, if the pro- 
ceeds on 12 mills, for example, of the city tax rate is to be used 
for the city’s share of school operation within the Independent 
School District, the District School Board would levy a tax of 12 
mills on property outside the municipal limits but within the 
District. 


The provision of the Organic Act limiting a property tax “for 
Territorial purposes” to 1% would not apply. In the first place, 
a Territorial tax would have to be general and applicable all over 
the Territory. That is the kind of tax to which the 1% restriction 
applies. In the second place, the tax on property by an Independ- 
ent School District would be local in character the same as taxes 
imposed by a municipality. So I repeat the 1% restriction would 
not apply. 


Regarding operating expenses of schools, all concerned would 
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be protected by the 2% tax limit imposed on municipal corpora- 
tions. Under the powers granted to city councils in Sec. 2383 
C.L.A. 1933, we find under sub-section 9 that taxes levied by a 
city for school and municipal purposes shall not exceed 2% of 
assessed valuation on real and personal property within the city. 
We also find under Section 13 of Ch. 77 8.L.A. 1935 (Independent 
School District Law) that the council retains control of collecting 
the city’s share and determines the amount to be set aside for 
school purposes. 


However, as to the issuance of bonds by the District which 
would be principally for capital plant (buildings, etc.), the city 
as such would not be an obligor on such bonds. The School 
District as a separate corporate entity (see Sec. 6 of Ch. 77 8.L.A. 
1935,) would be the obligor on such bonds. Therefore, when it 
came to considering that item of the District School Board budget 
covering liquidation of bonds, the city council would act as a 
branch of the governing body of the School District and would 
be obligated under the law to collaborate with the School Board 
in levying such tax as necessary to provide for the payment of 
principal and interest on such bond obligations as they accrue 
and mature. The law referred to is found in See. 315(c) of Title — 
48 U.S.C.A., as amended by Public Law 538 of the 79th Congress. ~ 
which brings to Independent School Districts the power to issue 
general obligation bonds, and the obligation to meet payments. 
thereon, as follows: 


“It shall be the duty of the governing body of every 
district which incurs such bonded indebtedness to levy 
or cause to be levied each year during the life of such 
outstanding bonds taxes in amounts sufficient seasonably 
to provide for payment and to pay all interest on and 
the principal of such obligations as they respectively 
accrue and mature.” 


No ceiling is fixed on tax rates in this connection other than such 
rates as might be necessary to fully satisfy bonded obligations as. 
they accrue and mature. | 


We also find in Sec. 315(d) of said law as amended, that all 
acts or parts of acts in conflict therewith are repealed to the 
extent of such conflict and that the power conferred by Sections | 
315 to 315(d) are “in addition and supplemental to the powers 
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conferred by any other law.”” Accordingly, the participation of a 
city in retiring bonds of an Independent School District of which 
it is a part is not limited by the 20 mill ceiling imposed for school 
and municipal purposes generally. The authority to go beyond 
that limit to retire Independent School District bonds is the addi- 
tional power above mentioned. 


Therefore, if the amount necessary to meet the city’s share 
of School District bond payments can be kept within the 20 mill 
rate imposed on municipal corporations for all other purposes, it 
would be well and good, but if the amount necessary is not wholly 
obtainable from amounts to be derived out of the return on a 
20 mill tax, the council, as a branch of the governing body of 
the School District, would not only have the power but the duty 
to levy such extra millage as necessary to meet its share of the 
School District’s accruing obligations on the School District bonds. 


Regarding restriction imposed by Congress on issuance of 
bonds by Alaska municipalities, it is correct that “no municipal 
corporation” in Alaska “shall incur bonded indebtedness” in excess 
of 10% of the aggregate taxable value of real and personal prop- 
erty within its bounds, unless Congress passes an Act so per- 
mitting. Nevertheless an Independent School District, as above 
pointed out, will constitute a separate corporate entity, which 
in turn “may incur bonded indebtedness and issue its negotiable 
bonds” but not “to an amount which will exceed ten percentum 
of the aggregate value of the real and personal property within 
such district, subject to taxation by such district.” (P. L. 538-79th 
Congress) Said law, which is the latest expression by Congress 
on the subject, clearly recognizes the distinct legal entity of an 
independent school district and gives same its own bonding limit 
without regard to amount of city bonds already outstanding 
against property in that portion of the district which coincides 
with the city area. The language of Congress in both Acts limits 
the amount of bonded indebtedness which may be incurred by a 
municipal corporation or school disthict, as the case may be, and 
is not a limit on the extent of encumbrance attributable to any 
particular property. 


In conclusion: 


1. Independent Schoo! Districts may tax PEODETLY. outside 
town limits in excess of 1% 
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2. Municipal corporations are limited to a 20 mill tax rate 
for school and municipal purposes generally, but under Sec. 315(c) 
of Title 48 U.S.C.A., as amended by Public Law 538 of the 79th 
Congress, a city council is obligated to levy additional millage, if 
necessary, to pay bond obligations when due of an Independent 
School District of which the city is a part. 


3. Outstanding city bonds issued under the 10% bond limit 
imposed on municipal corporations do not constitute a restriction 
on issuance of bonds by Independent School Districts to the full 
extent of their own separate 10% limit. 
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NOTE: Part II, containing legal opinions, commences 
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PART I 


TERRITORY OF ALASKA 
Office of 
Attorney General 


Juneau 


December 1, 1948 


Honorable Ernest Gruening 
Governor of Alaska 
Juneau, Alaska 


Dear Governor Gruening: 


I herewith submit to you and to the Alaska Legislature the 
official report of the office of the Attorney General for the 
period from April 1, 1947, to date. Since this is the final report 
applicable to my four-year term which expires April 1, 1949, Iam 
doubly hopeful that the material contained will prove useful to all 
concerned. 


Coordination of the activities of the various executive depart- 
ments through the willingness and efforts of their respective 
administrators, as mentioned in my last report, has continued to 
prevail. I wish to acknowledge helpful suggestions and coopera- 
tion from all of them, including your office, in furthering my 
efforts to adequately represent the public interest in the multi- 
plicity of matters which have arisen. 


Sincerely yours, 
RALPH J. RIVERS 


Attorney General of Alaska 


“ithe Ook eas 
Segal! taro 


REPORT OF THE ATTORNEY GENERAL 
1947 — 1949 


The number of inquiries from the public and volume of other 
items classifiable as routine business has increased in accordance 
with the tempo of the times. In addition to such routine matters, 
the work of this office during the biennium just drawing to a 
clese may be summarized as follows: | 


Interpretations 


Bills enacted by the Legislature at its extraordinary session 
in 1946 and in the regular 1947 session which were designed to 
clarify our statutory law on many subjects have materially re- 
duced requests for legal opinions as to the construction of statutes. 
However, administration of the gross sales and services tax 
levied under the veterans’ loan and bonus act entailed a steady 
stream of requests from the Tax Department and taxpayers for 
opinions from this office. Of course, many interpretations of 
laws in other fields also had to be rendered. 


Probate Cases 


With respect to this class of cases, the office has benefited 
during the current biennium by arrangements made during the 
previous two-year period. Through the cooperation of the Welfare 
Department and the Superintendent of the Pioneers’ Home, we 
are notified of all benefit terminations caused by death of old age 
pensioners and inmates of the Pioneers’ Home, which has enabled 
us to file and pursue claims in probate on an almost routine basis. 
Money collected in these matters through the intermediation of 
this office is shown in the financial section of this report. Pay- 
ments made on these claims through probate directly to the Treas- 
urer without obstacles being encountered are not included in the 
figures mentioned, as this office has claimed credit only in cases 
that called for legal services as distinguished from the routine 
filing of claims. 


Aboriginal Claims 


Since last reporting on this subject, the Attorney General has 
taken no active part in the controversy involved except to support 
the congressional enactment which authorized the Forest Service 
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to sell timber for pulp and paper mills on condition that the 
stumpage fees be put into an escrow fund for payment to the 
natives if, as and when aboriginal claims are recognized and de- 
termined either by Congress or by the courts. However, we have 
advocated when occasion arose that early extinguishment of such 
claims be brought about with equitable monetary indemnity to 
the natives, so that one more impediment to the development of 
Alaska might be removed. 


Rate Cases 

The principal fight in this field has been against the 45% in- 
crease on steamship freight rates which became effective May 21, 
1947. The Territory’s case was presented to the United States 
Maritime Commission in Docket No. 661 at hearings in Seattle 
and Washington, D. C. Both Mr. Donald J. O’Connor and Mr. 
Malcolm D. Miller, engaged as economic consultant and rate coun- 
sel respectively, rendered yeoman service in the case. They also 
participated with the Attorney General in extended conferences 
with the carriers and in presentations to committees of Congress 
urging provisions in subsidy bills etc. that would protect the pub- 
lic interest. The Territory’s principal contention is that the gap 
between town freight rates and the highly preferential mdustry 
rate to canned salmon southbound, as well as industry cargo 
northbound, should be narrowed, with increased revenues, if re- 
quired during this period of high operating costs in the conduct 
of what should be an efficient operation, to be derived by an ad- 
justment of industry rates upward without increase of rates on 
freight to non-industry shippers which are already too high. 
Extra copies of the Territory’s brief are available to those who 
may be interested in the details. 

It might also be noted that the Attorney General participated 
with the Alaska Development Board in Civil Aeronautics Board 
Docket 3286 at a hearing in Anchorage on the subject of increased 
air-carrier service for Alaska. 


Other Cases 


Actions were won by the Territory in the District Court, on 
the question of validity of the gross sales and services tax, against 
the Evan Jones Coal Company and the City of Anchorage. A man- 
damus action, carried to the Ninth Circuit Court of Appeals, was 
won against the Territorial Veterans’ Board for repayment to the 
General Treasury of $350,000.00 originally advanced for starting 
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the Veterans’ Loan and Bonus Program. Lost was the case 
against Sears Roebuck Company to compel payment of mercantile 
tax on sales made through orders taken by local order offices. 
The court held that our statute as presently worded could not be 
applied to such business without imposing a direct burden on 
interstate commerce. Since last. reporting judgment was had 
which obtained for the Territory $9,949.83 of funds formerly held 
by the Clerk of the District Court. Pending in the Circuit Court 
of Appeals is the case of Griffin v. Sheldon et al which will resolve 
the question as to validity of the experience rating amendment 
to the Unemployment Compensation Act which amendment was 
enacted by the last Legislature. 
Code Revision 

Advent of the new compilation of Alaska laws will expedite 
further study of our statutes for defects of various kinds by pre- 
sentation of laws presently in effect logically arranged according 
to subject matter modernly indexed with elimination of all matter 
which has been repealed. 

Code Compilation 

Pursuant to Ch. 28 §8.L.A. 1947, the Attorney General and 
the Auditor completed formation of the Alaska Law Compilation 
Commission by electing Mr. Norman Banfield, Juneau attorney, 
to act as the third member. The contract for doing the work on 
the new compilation was awarded to the low bidder, Bancroft- 
Whitney Company, law book publishers of San Francisco, Cali- 
fornia. The price for 1000 sets, three volumes each, delivered to 
Alaska, is $45,000.00. Some of this money will be recaptured on 
sales to attorneys etc. at a price of $37.50 per set. The matter of 
vesting the new compilation with the dignity of a code is covered 
under the head of ““Recommendations’’. 


Other Activities 

Memorials passed by the 1947 Session were duly forwarded. 
Services of the office of the Secretary of Alaska were volunteered 
to ease the work load on the Attorney General, which services 
were gratefully accepted. As is usual with memorials, no definite 
results can be reported, but undoubtedly they served the purpose 
of aiding progress along the many lines mentioned. 

Rules and Procedures were drafted for the Alaska Industrial 
Board in carrying out the Workmen’s Compensation Act. 

The Attorney General, as Secretary of the Board of Admin- 
istration, encountered many duties incident to issuance of freeze 
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orders necessitated by shortage of revenues for the General Fund. 
More meetings of the Board of Administration than are usually 
required were held during this biennium to cope with the financial 
difficulties of the Territory ensuing from failure of passage of 
revenue measures in the last Legislature. 

Thorough studies of the exclusion clause of the Jones Act 
and the Ships Passenger Act of 1886 were made and submitted to 
Congress for modification of said acts in the interest of the devel- 
opment of Alaska. 

Operations of the Alaska Industrial Board under the new 
Workmen’s Compensation Act (Ch. 9 §.L.A. Ex. 1946) are now in 
full swing. Meetings of the Board are held at least twice a month 
for certifying employers as self-insurers, etc., and pursuant to 
hearings the Attorney General as the legal member of the Board 
finds considerable time consumed in writing decisions for the 
Board in contested compensation cases. e 

Another new function is found by virtue of membership on 
the Governor’s Advisory Pardon Board which is necessitated 
because of recent action by Congress authorizing the Governor of 
Alaska to grant pardons, commutations and reprieves in criminal 
cases Involving violation of our territorial statutes. 

Board of Law Examiners 7 

As ex-officio President and Secretary of the Board of Law 
Examiners, the Attorney General processed six applicants for 
admission to the Alaska Bar on reciprocity, and administered bar 
examinations in various parts of the Territory to seventeen eligible 
applicants. Fees collected are shown in the financial summary. 

. Workmen’s Compensation Trust Funds | 

Upon passage of the new Workmen’s Compensation Act, Ch. 
9 Ex. S.L.A. 1946, provisions of the old act authorizing employers 
to deduct $2.50 a month from wages of each employee for an 
injury fund were repealed. Balances of money of this character 
in the hands of employers throughout the Territory became de- 
posits in trust subject to the escheat law if not claimed in seven 
years. In connection with a canvass of some 2500 employers in 
the Territory for a statement regarding balances involved, this 
office suggested that after efforts were made to refund to avail- 
able employees and former employees, the money be turned over 
to the Territory in anticipation of escheat, with the understanding 
that particular employees who subsequently claimed refund would 
obtain same from the Territory. In response to this proposal, 
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rcmittances were received for deposit in the general treasury in 
excess of $8,000.00. 


Other Services 


Legal opinions and advice have been accorded to all of the 
following: 


The Governor 
Delegate 
Secretary 
Treasurer 
Auditor 
Highway Engineer 
Commissioner of Education 
Welfare Director 
Director Alaska Aeronautics 
Director Fish Products Laboratory 
Commissioner of Mines 
Territorial Veterinarian 
Director Unemployment Compensation Commission 
President University of Alaska and the Regents 
Pioneers’ Home 
Banking Board 
Board of Engineers and Architects Examiners 
Board of Medical Examiners 
Board of Dental Examiners 
Nurses Examining Board 
Board of Cosmetology 
Board of Pharmacy 
Board of Chiropractic Examiners 
Board of Accountancy 
Board of Optometry 
Department of Health 
Department of Taxation 
Alaska Veterans’ Board 
Alaska Housing Authority 
Teachers’ Retirement Board 
Basic Science Board 
Department of Agriculture 
Land Registration Program 
Alaska Development Board 
Alaska Industrial Board 
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Needless to say, many questions have been answered for muni- 
cipal councils, city clerks, school boards, attorneys and other in- 
dividuals, not to mention exchanges with Federal agencies. 


Summary of Money Collected 


The following amounts were collected in matters handled by 
this office: 


Recovered on General Relief and 
Old Age Assistance, from es- 
tates of decedents, including 


Pioneers’ Home claims .............. $35,765.46 
Money Mscnedats. cco SS int 
Sales of Escheated Property ........ 18,345.49 
JUOR IMENTS 0s ie ie ee eae ee 19,949784 
Inheritance Tax Glas 57. a 730.49 
Workmen’s Compensation Trust 

Uns sto tes ee ee eee 8,015.04 
Bar Examination and Admittance 

EGCR is kul” i eae cy ke ne aoe 1,450.00 


Other Delinguent Taxes collected 3,095.83 


TOTAL DEPOSITED IN 
PRA UR Yee a ee ee $97 on405 
Amounts expended and to be ex- 
pended by end of biennium will 
equal approximately 2.22". = $42,316.00 


———$—$——————— 


AMOUNT RECOVERED OVER 
DISBURSEMENTS. 2 eaa0 $55,008.93 


Recommendations 


1. To make Legislative Counsel’s function more effective 
in compliance with Ch. 33 8.L.A. 1945, both Houses of the Legisla- 
ture should adopt a rule requiring that all bills offered for intro- 
duction be first approved as to form by the Attorney General or 
his duly authorized assistant. It would also be well for committees 
to so submit proposed amendments before offering them on the 
floor. Memorials and Resolutions which will not later be sub- 
jected to interpretation need not be approved as to form by Leg- 
islative Counsel, although the Attorney General will be on call at 
all times during the session for all legislative purposes. 
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2. All bills introduced by request should be accompanied by 
a memorandum from the Attorney General briefly outlining their 
purpose and bearing on existing laws. Such memos available to 
the committees to which such respective bills are referred would in 
many instances obviate personal interviews. Our services in pro- 
viding such explanatory memos are hereby offered. 


3. With respect to amendments made to a bill by one house, 
after passage by the other, pursuant to which the house in which 
the bill originated does not concur, it is pointed out that past ex- 
perience has shown that the message accompanying the return 
of the bill stating that ‘‘Concurrence is Refused” is blunt and 
tends to make the receivers of the message feel more or less af- 
fronted. The ensuing procedure of a conference committee, if it 
could be obviated, is wasteful of time and the conference is handi- 
capped by the ill feeling already engendered. It is respectfully 
suggested that Joint Rule No. 10 as it appears in the rules of the 
1947 Session should be amended to require that the message 
showing refusal to concur shall be accompanied by a brief written 
statement showing reasons for such refusal. Only then would 
the members be able to wisely vote as to whether or not to accede 
to the refusal or determine on which points to accede. It is felt 
that a reasonable statement of grounds for refusal to concur 
would prevent bad feelings in the first place and be productive of 
less work, better understanding and better legislation. 


4. With reference to the office of Assistant Attorney Gen- 
eral, it is pointed out that the salary of $5,500.00 per annum has 
not been adequate to induce experienced counsel to occupy said 
post, with the result that various agencies have had to retain out- 
side counsel to handle cases in court, as one man in the Attorney 
General’s office could not cope with the volume involved. Ac- 
cordingly such salary raises as are granted would be peculiarly 
appropriate with respect to the position of Assistant Attorney 
General. The same thing would hold true for the Attorney Gen- 
eral, as qualified aspirants to the office are rare indeed at the 
present rate of compensation. 


5. Notwithstanding enactment by the 1946 and 1947 Legis- 
latures of fifty to seventy-five bills designed to cure defects in 
existing statutes, there are yet improvements to be made and 
bills submitted at the coming session for said purpose should be 
carefully considered. 
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6. This recommendation is of special importance. Delivery 
of the new Alaska Compiled Laws Annotated, with elimination of 
all statutes and parts of statutes heretofore repealed, gives the 
next Legislature a new starting point with presentation of the 
entire body of our law within logical groupings and correct classi- 
fications. It is apparent that this new pattern should be followed 
with respect to new enactments, with reference being made to the 
section numbers of the new compilation and with establishment of 
subsections thereto so that new matter will be identifiable with 
phases of existing law which the new matter modifies or to 
which it is related. Draftsmanship of bills in this office will be 
carried out along this line. However, this consideration alone does 
not entirely cover the subject. The difference between a code of 
laws which may be referred to as “‘the law” and a mere compilation 
containing enactments found in session laws etc., is clearly drawn. 
Permitting the new volumes to remain only a compilation would 
mean that courts and counsel would still have to refer back to the 
1913 laws and session laws for the purpose of checking against the 
new compilation to ascertain for sure just what the law is. Ac- 
cordingly, it is reeommended that the first bill to be enacted by 
the Nineteenth Regular Session of the Alaska Legislature be one 
which reenacts the text of all territorial laws compiled in the new 
books and adoption of same as the Code of Alaska. This recom- 
mendation is fortified by the high caliber of editing invariably 
achieved by Bancroft-Whitney Company, lawbook publishers of 
San Francisco, California, and the first-class quality of their pro- 
duct from a manufacturing standpoint. This office will have 
prepared in advance the necessary bill. 


7. Among other things, attention should be given to: re- 
vision of our liquor laws; establishment of a motor vehicle division 
under one administrative agency for handling all matters pertain- 
ing to motor vehicles and traffic control; enactment of legislation 
enabling the Territory and municipalities to participate under the 
Federal Airport Aid Program; establishment of a retirement sys- 
tem for territorial employees; passage of a child labor law; clarifi- 
cation of the blanket primary election law, and the passage of new 
revenue measures with an overhaul of our entire system of 
taxation. 
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PART II 


ATTORNEY GENERAL’S OPINIONS RENDERED BETWEEN 
DECEMBER 1, 1946, AND DECEMBER 1, 1948 


Need of economy in the expenditure of territorial money out 
of the General Fund has required careful selection of only a few 
opinions and some condensation. The following opinions are 
chosen for inclusion in this report to cover a wide field of activity 
on legal and administrative points of more than temporary value. 
The ensuing material is respectfully submitted. 


RALPH J. RIVERS 
Attorney General of Alaska 


Subject: UNIVERSITY OF ALASKA; MATRICULATION FEES 


December 2, 1946 
Ernest E. Lincoln, 
Manager, Veterans Administration 


You have asked me to state whether the Regents of the Uni- 
versity of Alaska are authorized by law to classify students as 
residents and non-residents in accordance with the usual accepta- 
tion of such terms, and establish different matriculation rates and 
charges for each classification. 


The answer is in the affirmative. Ch. 49 §.L.A. 1935 estab- 
lishes the University of Alaska as a corporation capable in law of 
suing and being sued, taking and holding real and personal pro- 
perty, contracting and being contracted with and “doing and 
causing to be done all matters necessary for the purposes of any 
functions as hereinafter set forth.” 


In subsequent sections it is stated that the “government of 
the University of Alaska shall be vested in a Board of eight Re- 
gents.” Purposes established for fulfilment by the University are 
conducting a college for teaching of scientific and classical studies 
and such branches of learning as are related to agriculture, the 
mechanic arts and household economics. 
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“All departments of said institution shall be open to both 
sexes for equal educational opportunities.” 


This language does not preclude reasonable matriculation rates 
and charges for each of the classifications of students above men- 
tioned. It is within the general power of the Regents as the gov- 
erning body of the University to adopt the usual practice of estab- 
lishing matriculation fees as above mentioned. 


Subject: SOFT DRINK PARLORS 

February 17, 1947 
Robert Carteeti 
Hoonah 


I have your letter of February 11, 1947. Please be advised 
that Territorial law does not require a license for dancing in a soft 
drink parlor with music provided by a juke box. However, the 
Federal government charges an amusement tax on all places that 
make dancing space available with juke boxes. You should write 
the Deputy Collector of Internal Revenue at Juneau, Alaska, for 
the particulars as to this Federal tax. 


It should also be noted that the Territorial disorderly conduct 
statute (Ch. 72 8.L.A. 1935) prohibits either drinking or drunken- 
ness in any public place (not a licensed dispensary) so it would be- 
hoove you and your patrons, if you go ahead with your dancing 
plans, not to spike the coke in connection with the festivities and 
thereby violate the disorderly conduct law. 


Subject: LIQUOR LICENSES; MANUFACTURING OF BEER 


March 13, 1947 
M. P. Mullaney 
Tax Commissioner 
Juneau 


I herewith return letter of March 4th addressed to you by Bill 
Peterson of Kotzebue, and one dollar money order. 
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Mr. Peterson shows the right spirit by desiring to legalize 
his desire to make home brew for his own consumption, but has 
been misinformed. Ch. 78 S.L.A. 1937, states that no beer shall be 
manufactured in Alaska without a $100.00 brewery license. A 
violation is a misdemeanor and carries fairly heavy penalties. 


Please forward a copy of this letter to Mr. Peterson along with 
his $1.00 money order with advice that if he wishes to apply for a 
brewery license, to do so through the Clerk of the District Court 
at Nome. 


Subject: VETS SALES AND SERVICES TAX 
March 19, 1947 
M. P. Mullaney 


Tax Commissioner 


With reference to Section 3 of the Act, which levies a tax on 
sales, services and exports, you have asked whether the receipts 
derived from operating a telephone utility are the proceeds of a 
sale or remuneration for services rendered. You have pointed out 
that we have treated distribution of electricity as a sale. Electri- 
city, which is metered as a measurable commodity, can well be 
treated as something sold and broken down into the two categories 
of wholesale sales and retail sales. 


However, a telephone company which offers the use of certain 
facilities and exchange service collects flat fees regardless of the 
extent to which the subscriber uses same. No distribution of a 
measurable commodity is involved. Therefore, a telephone utility 
is a strictly service enterprise and the gross remuneration there- 
from is taxable at 1% under the Act above cited. There is no 
breakdown into wholesale and retail aspects under this tax on serv- 
ices as there is under the tax on sales. 
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Subject: DURATION OF LEGISLATIVE SESSION AND 
POCKET VETO 
3 March 20, 1947 


Hon. Ernest Gruening, Governor of Alaska: 


The Organic Act states that the Alaska Legislature “shall 
not continue in session longer than sixty days in any two years 
....? The Ninth Circuit Court held, in the case of Alaska Pacific 
Fisheries v. Territory of Alaska, 236 Fed. 52, that a session of the 
Legislature convening on March 1, 1915, at noon, did not exceed a 
full-sixty days where it adjourned at 4 A.M. on April 30th, and 
that the 60th day did not expire until noon of April 30th. 


Since the present Legislature convened at 10 A.M. on January 
27th, the limit of the sixty days allowed by the Organic Act would 
expire at 10 A.M. on the 28th of March. 


In computing the three-day period of time allowed for the 
approval or disapproval of a bill by the Governor, it is the general 
rule that the day of presentation to the Governor is to be excluded 
and the last day of the specified period included. (See 50 Am. 
Jur. 113, See. 117.) Accordingly, bills which you receive on the 
24th would become law at midnight of the 27th if not vetoed by 
you, unless the Legislature should adjourn sine die before said 
midnight. Therefore, you could rely only on availing yourself of 
a pocket veto as to bills received by you on or after the 25th. 

There is a kindred point, however, which would not likely 
have any bearing here. The court holds, in 30 Pac. 953, that if the 
clock is stopped and the Journal and other records show a date 
within the legislative deadline, laws passed after the clock is 
stopped and before adjournment sine die are valid. 


Subject: SALARY RAISE ACT 1947 
| . Aprils. 1947 


Memorandum to Territorial administrative officers: 


Regarding the effective date of 8.B. 61, commonly referred to 
as the salary schedule act, which passed both houses in its amended 


@ 
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form, and (as shown by Page 31 of the House Journal for the 55th 
Day) was enacted by the following vote: 15 yeas, 7 nays, 2 absent: 


Section 4 of the Act provides as follows: “This Act shall be- 
come effective on and including April 1, 1947.” 


The Organic Act (as compiled in Sec. 480 C.L.A. 1933) speci- 
fies that if a bill has passed the Legislature, and is approved by 
the Governor, “‘it shall become a law at the end of 90 days, unless 
sooner given effect by a two-thirds vote of said Legislature.” 
Since final passage of a bill takes a majority vote of all the mem- 
bers to which the House and/or Senate is entitled, and since each 
house acts separately, the above language: “unless sooner given 
effect by a two-thirds vote of said Legislature” means that to 
adopt an emergency clause or an effective date sooner than 90 days, 
the emergency clause or effective date mentioned must pass each 
house by a two-thirds vote of all the members to which such house 
is entitled. Since the House has 24 members, it cannot enact an 
emergency clause or comparable effective date clause without an 
affirmative vote of 16. 


Therefore, standing on its own feet, S.B. 61 would not become 
law until 90 days after its passage and approval. However, there 
is an emergency clause in the general appropriation bill which 
carries line appropriations for Territorial employees authorizing 
payment of the increased rates for the entire 24 months from 
April 1, 1947, to March 31, 1949. Since the appropriation bill post 
dates the salary act, it governs on this point, and the new rates are 
in effect as to all employees covered in said appropriation bill. 


Subject: VEHICLE LICENSE TAXES 
April 7, 1947 
Wm. E. Berrett, Assistant U. 8S. Attorney, Fairbanks: 


This will acknowledge receipt of your letter of March 28, 
1947, in which you state— . 


“We have here a number of farmers who utilize their 
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tractors not only upon their farms but to drive upon the 
highways to and from Fairbanks. We also have two or 
three individuals with motor driven saws mounted upon 
a truck which are used to cut wood into stove lengths for 
residents of Fairbanks, but which are operated upon the © 
roadways of the city in travelling to and from individual 
residences where the actual wood cutting is done.” 


Section 3151(b) C.L.A. 1933 levies the following tax: “On all 
other automobiles, trucks, motorcycles, and tractors were custom- 
arily used on the streets or public highways, ten dollars per 
annum.” Under such general language; the only farm vehicle 
which would be exempt would be one used upon the farm and 
which merely crossed a public highway or utilized a short span 
thereof for the purpose of going from one part of the farm to the 
other. It is to my mind conclusive that if a farm tractor is used 
at more or less regular intervals to drive upon the highways to 
and from town, that said vehicle comes under the language “‘trac- 
tors customarily used on the streets or public highways.” Like- 
wise wood saws mounted upon trucks which are operated upon the 
streets of the city in travelling to and from individual residences 
are covered by the language “trucks .... customarily used on the 
streets ....” 


I not only agree with Mr. Brandt that enforcement of this 
license tax should be carried out uniformly, but I submit that 
there is no question but what the parties referred to are liable for 
the tax. 


Subject: VEHICLE LICENSE TAXES 
April 9, 1947 


M. P. Mullaney, Tax Commissioner, Juneau: 


With reference to Sec. 3151 C.L.A. 1933 on the subject of 
Vehicle Taxes, as amended by H.B. 102 of the Eighteenth Legisla- 
ture, you have asked for an interpretation of the following 
language— : 
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‘All trucks engaged in hauling or transporting freight, 
twenty-five dollars ($25.00) per annum.” 


You desire to know whether any hauling in a truck would sub- 
ject the owner to the $25.00 license or whether the $25.00 levy is 
directed at commercial freighting concerns only. If construed to 
cover all hauling, every farmer who hauled some eggs into town 
and a sack of chicken feed back to his farm would be subject to 
the $25.00 license tax instead of the general $10.00 tax levied on 
‘all automobiles, delivery cars, motorcycles and tractors custo- 
marily used on the streets or highways.” 


The real question is as to the meaning of the word “freight’”’. 
The first definition of the word found in Webster’s Dictionary is 
“commodities composing a vessel’s cargo, or any goods transported 
by public carriers.”” The meaning of public carrier is the same as 
common carrier, to-wit: “one whose business is to carry chattels 
for all persons who may choose to employ and remunerate him.” 
This meaning includes truckers. (See Bouvier’s Law Dictionary, 
1934 edition, under the term “‘Common Carrierg’’.) 


Accordingly, a man hauling his own wares or supplies would 
be transporting “goods” as distinguished from “freight”. Further- 
more, a man hauling home his own supplies would contend that 
his truck was being used as a delivery car instead of in freighting, 
which would bring it under the $10.00 license. 


Since reading Section 3151 in its entirety presents an ambig- 
uity and a serious doubt that the Legislature intended to tax all 
hauling of goods at the $25.00 level, and since tax measures must 
be strictly construed in favor of the taxpayer, it is the conclusion 
of this office that the $25.00 levy applies only to trucks used in 
commercial freighting and by trucking concerns. 


Subject: TEACHERS’ RETIREMENT ACT 
April 9, 1947 


Pauline 8. Washington, Secretary, Teachers’ Retirement System, 
Juneau: 


I have your letter of March 3, 1947, in which you cite Section 
11 of the Teachers’ Retirement Act (Ch. 17 §.L.A. 1945) and in- 
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quire whether a person eligible for commencement of benefits on 
July 1, 1946, the earliest date allowed under the Act, should receive 
same from said date, or whether, upon receipt of his application 
at a later date, benefits should commence as of the date of the cer- 
tification as to sufficiency of teaching experience and other eligi- 
bility factors. 


As to teachers who have reached the compulsory retirement 
age, they should be deemed to be retired as of the date when they 
finished work in connection with their last teaching contract and 
received their last pay check under such contract. However, as to 
persons eligible to retire, but not compelled by the law to do so, 
there can be no determination of retirement which would reach 
back farther than the date application and notification of retire- 
ment was mailed. Since deposit of notice or application in the U. 8. 
Mail can lawfully be regarded as delivery to the addressee on the 
theory that the postoffice acts as agent for the addressee, I would 
regard the date of the mailing of the application as the date of re- 
tirement, and suggest that the Board adopt a rule to that effect. 
Thus no one will be penalized because of distance from your Juneau 
office, slowness of mail service between certain points, or possible 
delay in certification after the application is received. 


Subject: MUNICIPALITIES; POWERS 
April 10, 1947 
H.S. Young Mercantile Company, Seldovia: 


Your letter of March 31, 1947, has been received. You inquire 
whether the City Council would have the power to prescribe the 
closing of liquor package stores each day at an earlier hour than 
that prescribed for dispensaries. Please be advised that Section 
10 of Chapter 78, Session Laws of Alaska, 1937, governs on that 
point. It reads as follows: 


“Incorporated municipalities, in the Territory of Alaska, 
may, by ordinance duly enacted, provide such additional 
rules and regulations governing the barter, sale and 
possession of intoxicating liquor within such munici- 
palities as may be deemed necessary to the orderly con- 
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duct of the business of selling intoxicating liquor; pro- 
vided, however, that such ordinance or ordinances thus 
enacted shall not be inconsistent with this Act, and that 
no municipality shall impose any additional taxes.” 


No legislation either by a state legislature or by way of an 
ordinance enacted by a town council can validly discriminate 
against establishments of a particular class. However, reasonable 
classifications can be set up and regulated as to all members 
within the class. In the exercise of its police power and in the 
interest of the general welfare of your community, the City Coun- 
cil has the power to prescribe a different closing hour for package 
stores than for bars. The unfairness of such regulation or the 
reasons for same are entirely matters of local consideration. In 
other words, the wisdom involved is for the Council to decide. 
Should enough members of the community think that the Council 
was lacking in wisdom, they have the right to vote for other per- 
sons at the next election. 


However, you will be interested in knowing that the power to 
enact an ordinance carries with it the power to amend same at any 
time. Therefore, you can still urge your position on the merits. 


| Furthermore, the Town Council would have the right to estab- 
lish earlier closing hours during the fishing season than during 
the rest of the year. 


Subject: VETERANS TAX; WHOLESALE AND RETAIL 
| SALES 


April 10, 1947 


Ketchikan Spruce Mills, Ketchikan: 


The definition of retail sales as distinguished from wholesale 
sales is fairly well established through case law, and the Terri- 
torial Department of Taxation has been advised by this office to 
adopt the following administrative formula: 


Sales to persons who are consumers and who do not use the 
products in a commercial, industrial, agricultural or fur-farming 
enterprise are retail sales. 
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Wholesale sales are sales made for resale or sales of products 
for use in commercial, industrial, agricultural or fur-farming 
enterprises, and include sales to such establishments as canneries, 
mines, logging camps, lumber mills, commercial fishing boats, 
hotels, restaurants, cleaning establishments, laundries etc. 


It has also been determined that sales made to the Federal 
government or any of its agencies or instrumentalities, and sales 
made to the Territorial government or any of its municipalities, 
are wholesale sales. 


With reference to the New England Fish Company, please be 
advised that sales of fish boxes for transportation, as well as lum- 
ber for plant maintenance and general repairs, classify as whole- 
sale sales taxable at the rate of one-half of 1%. 


Generally speaking, all retail sales are to the ultimate con- 
sumer. Many establishments such as hotels, restaurants, inde- 
pendent contractors etc. who are in a sense consumers, are never- 
theless commercial enterprises so that sales made to them are 
wholesale sales. 


Many concerns sell at both wholesale and retail. Although 
sales by a local grocery store to its average customers are retail 
sales, and although such concern is, generally speaking, a retail 
establishment, yet when such concern sells an order of goods to the 
Federal Jail, the Public Roads Administration or other Federal 
agency, such transaction is a wholesale sale. Therefore, most 
concerns dealing both at wholesale and retail keep a record of both 
categories and remit to the Tax Commissioner accordingly. 


Subject: MUNICIPALITIES; COUNCIL MEETINGS 
May 138, 1947 
Hal W. Hunt, Seward: 


We are in receipt of a copy of your open letter dated May 3, 
1947, addressed to this office and which appeared in THE SEW- 
ARD POLARIS requesting our opinion with reference to the legal- 
ity of your exclusion from council meetings of the City of Seward. 


While this office does not generally answer inquiries relating 
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to individual rights or liabilities and always suggests that such 
matters be discussed with an attorney in private practice, portions 
of your letter cover matters of general interest and a reply is 
therefore given. 


In many jurisdictions the statutes specifically provide that 
meetings of a couneil are to be open to the public, but our law is 
‘silent in this respect. The weight of authority is that in the ab- 
sence of statutory requirement, meetings of a municipal council 
are not open to the public and early cases hold that meetings of a 
municipal council are, as a rule, not public meetings, and members 
of the public, newspaper reporters, or even taxpayers of the muni- 
cipality have no right to attend such meetings without the consent 
of the council. (43 Corpus Juris 497, and 38 American Juris- 
prudence 669) ? 


You, of course, are aware that the council’s regard for public 
goodwill and public policy involved would result in most council 
meetings being open, but our opinion is that the law would allow 
closed meetings except as to public utility rate hearings as pro- 
vided by Sections 2402 and 2403, Compiled Laws of Alaska, 1933. 


You also inquire about what legal action you might take in 
case you, or your employees, are asked to leave public meetings 
and what your rights are if you refuse. This does not involve the 
question of a closed meeting, but an exclusion of an individual 
from an open meeting. This problem should be discussed with an 
attorney in private practice. 


Subject: VETERANS TAX ACTS—1947 
| May 16, 1947 
Norman R. Walker, Member of the Senate, Ketchikan: 


This will acknowledge receipt of your letter of May 10, 1947, 
in which you refer to confusion in the Veterans Act caused by 
Chapters 6, 67 and 96 8.L.A. 1947, and in connection with which 
you express an interest in my interpretation. Said acts all ee 
to Sec. 3(a) (2) of Ch: 27 S.L.A..1946: 


Chapter 6 in-amending Section 3(a) (2) of Ch. 27 S.L.A. 


24 REPORT AND OPINIONS OF THE ATTORNEY GENERAL 


1946, changes said original subsection in regard to termination 
date of the Veterans tax, but retains all of the balance of said sub- 
section in the language of the original Act. Said Act was approved 
on February 26, 1947. 


Chapter 67 S.L.A. 1947 merely amends the first paragraph 
of Section 3(a) (2) and is, therefore, not in conflict with Chapter 
6S.L.A. 1947. Chapter 67 §.L.A. 1947 was approved on March 26, 
1947, one month after the approval of Chapter 6. 


We now come to consideration of Chapter 96 $.L.A. 1947, 
which was approved on Mar. 31, 1947, being thirty-three days 
after uhe approval of said Chapter 6, which purported to extend 
the operation of the Veterans tax, but only five days after the ap- 
proval of said Chapter 67 which merely clarifies exemptions with 
respect to exports to a foreign country. 


The fact-that two statutes were passed at about the same 
time is strong evidence that they were intended to stand together 
and the courts will exhaust all resources of interpretation before 
ccming to the conclusion that there is an irreconcilable repugnancy 
between them and that one repeals the other. (See 50 Am. Jur. 
Sec. 547, Page 554.) 


There may, however, be an implied repeal in the case of con- 
temporaneous or nearly contemporaneous statutes if the two acts 
are in irreconcilable conflict and cannot stand together. In such 
case the earlier must give way to the later. (153 Atl. 124). This is 
true even though the repealing act was passed only a few days 
after the repealed statute, and it has been held that the later of 
two inconsistent statutes will prevail, although the prior one is not 
to take effect until a time subsequent to the passage and effective 
date of the later one. (See 50 Am. Jur. Sec. 548, Page 555; also, 
140 P. 9655138 Py 8832) 


This latter point is pertinent in the instant case because Chap- 
ter 96 S.L.A. 1947, approved on March 31, 1947, carries an emer- 
gency clause, and Chanter 6 S.L.A. 1947 does not carry an emer- 
gency clause. In other words, the fact that Chapter 6 is not slated 
to become law until May 28, 1947, does not preclude its repeal by 
Chapter 96, which became law on March 31, 1947. 


It is syeious that establishment of March. 31, 1949, as the 


REPORT AND OPINIONS OF THE ATTORNEY GENERAL 25 


— 


termination date of the Veterans tax is irreconcilably in conflict 
with the provision of Chapter 96 which states that the tax shall 
terminate at the end of the quarter during which $3,250,000.00 or 
more has been collected, and the 33-day time gap hardly consti- 
tutes proximity of passage. 


Furthermore, tax levies must be strictly construed in favor 
of the taxpayer, and a court will not hold that the operation of a 
tax law has been extended on the basis of conjecture or fine-spun 
interpretation. 


Therefore, we are forced to the conclusion that Chapter 96 
S.L.A. 1947 repeals by implication the conflicting language con- 
tained in Chapter 6 8.L.A. 1947. 


As to Chapter 67 S8.L.A. 1947, however, amending only the 
first paragraph of Section 3(a) (2) of Chapter 27 8.L.A. 1946 for 
the purpose of clarifying the exemption as to sales made for ex- 
port, the rule of repeal by implication does not apply. Although 
Chapter 96 was approved five days later than Chapter 67, there is 
no irreconcilable conflict and the proximity in time is such that 
the court weuld give effect to both acts even though one becomes 
engrafted upon the other, or the earlier, in effect, incorporated 
into the later. 


Therefore, we conclude that Chapter 96 8.L.A. 1947 is effec- 
tive by virtue of its emergency clause and that Chapter 67 S.L.A. 
1947 will become effective ninety days after its approval. We 
further hold that Chapter 6 8.L.A. 1947, which purportedly ex- 
tends the termination date of the Veterans tax until March 31, 
1949, has been repealed by implication even though under its de- 
ferred effective date it has not yet reached the stage where it 
could become law. 


Subject: MUNICIPALITIES; BONDS 
May 20, 1947 
Gladys L. Shroy, Craig: 


This will acknowledge receipt of your letter of May 3, 1947, 
in which you state that the City of Craig, incorporated as a city 
of the second class, contemplates issuing bonds for acquisition of 
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a hydro-electric plant for generation of power and for improving 
of the city water supply. Main points to be observed in carrying 
out the plan are as follows: 


The Act of Congress of May 28, 1936, compiled as Sections 
44(a) et seq, USCA, Title 48, authorizes construction etc. of public 
works of a permanent character by a city and the issuance of gen- 
eral obligation bonds for such purpose, limiting the amount of 
bonded indebtedness to 10% of the aggregate taxable value of the 
real and personal property within the corporate limits of such 
municipal corporation. The fact that Craig is incorporated as a 
city of the second class would make no difference. It is still a 
municipal corporation. The words “public works” include public 
utilities. 


It should be noted, however, that no bonded indebtedness in- 
curred through issuance of general obligation bonds may be en- 
tered into unless the proposal to incur such indebtedness is first 
submitted to the qualified electors of such municipal corporation 
whose names appear on the last tax assessment roll or record of 
such municipality for purposes of municipal taxation and not less 
than 65% of the votes cast shall be in favor thereof. Twenty days’ 
notice of such election is required. Registration of voters for such 
election shall be prescribed by the governing body of the 
municipality. 


Section 44(d) prescribes the requirements pertaining to such 
bonds, and states that interest shall not exceed 6% per annum, 
payable annually cr semi-annually. For payment of general obli- 
gation bonds it is the duty of the governing body of the municipal 
corporation to levy, or cause to be levied, each year during the life 
of such outstanding bonds, taxes in amounts sufficient to season- 
ably provide for payment of principal and interest. 


When dealing with public utilities, of a revenue producing 
nature, however, you may resort to Section 44(f) U.S.C.A., Title 
48, which authorizes the City Council, upon majority vote of the 
qualified voters, to issue bonds payable solely from unpledged 
revenue of the public works for which such bonds are issued, in- 
cluding future additions and improvements. Such bonds are not 
a general obligation of the city nor an encumbrance upon the pro- 
perty therein. Neither does the issuance of revenue bonds come 
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within the restriction that bonded indebtedness may not exceed 
10% of the taxable value of the real and personal preperty as 
above mentioned. Neither is the consent of a 65% plurality of 
the voters required, as you will note that the election indicated for 
issuance of revenue bonds requires consent of just a majority of 
the qualified persons who vote at such election. 


In order to obtain favorable consideration by bonding houses, 
the statutory requirements must be strictly complied with. The 
guidance of an attorney who will take the responsibility as city at- 
torney in such a transaction is absolutely necessary. Such matters 
as the sufficiency of the notice of election, draftsmanship of the 
town ordinance involved, compliance with the requirements of 
the bond provisions and fulfillment of election requisites must be 
carefully observed. This letter will serve as a general outline. 
From there on out the City Council should, if it decides to go 
ahead with the proposed project, obtain the services of a qualified 
attorney. Both Ketchikan and Juneau have city attorneys experi- 
enced in such matters and other counsel in the private practice 
could very well assume the responsibility involved. 


Enclosed is a copy of H.R. 3580, which is the bill which became 
law with its passage as the Act of March 6, 1946, on the subject of 
revenue bonds. I do not have a reprint of the law covering issu- 
ance of general obligation bonds, but such attorney as you engage 
will have access to same. 


Subject: WORKMEN’S COMPENSATION ACT 
June 3, 1947 


J. E. Danielson, Superintendent Ketchikan Public Schools, 
Ketchikan: 


In your letter of May 27, 1947, you ask the following 
questions: 


1. Do teachers and other employees of an Alaska city 
school system come under the provisions of the 
Workmen’s Compensation Act? 


2. If so, are the premiums to be paid by the city or by 
the. school board? 
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In Section 1 of Chapter 9 S.L.A. 1946 we find that any per- 
son... . or corporation employing three or more shall be liable 
for workmen’s compensation, including the Territorial govern- 
ment and municipalities. Accordingly, it is up to a city to see that 
its teachers are covered, either as a self-insurer, which can be ar- 
ranged on application to the Industrial Board, or by insurance for 
which the city would pay premiums. 


If the city secures insurance, it would cover all of its em- 
ployees on a blanket policy, and there would probably be an in- 
economy involved in buying separate insurance for teachers 
through the school board. Furthermore, the City Council each 
year allots money for schools so would gain nothing by having the 
school board add an item to its budget for workmen’s compensa- 
tion insurance premiums. 


Inasmuch as the law specifically says ‘‘municipality”, I be- 
lieve that the Council should, for the purposes of workmen’s com- 
pensation, directly cover teachers as municipal employees without 
processing same through the school board. However, the law does 
not prescribe the details for a city council to follow, so it could 
allot money to the school board for teachers’ coverage if it saw fit, 
and thereby cbligate the school board to procure the insurance. 


Subject: FISH TRAP TAX 
June 3, 1947 


M. P. Mullaney, Tax Commissioner, Juneau: 


I have read letter of May 28, 1947, addressed to your office by 
the Pacific American Fisheries Inc. Said letter refers to the 1947 
amendment of Section 3 of Ch. 10 S.L.A. 1946, which amendment 
is found in Ch. 86 8.L.A. 1947 on the subject of increased progres- 
sive tax on fish traps. 


Said Act, with emergency clause, went into effect on March 
27, 1947. At the time the Act went into effect, most trap owners 
had already obtained licenses under Ch. 10 8.L.A. 1946. However, 
at the time the amendment went into effect, the season had not 
opened and was not scheduled to be opened for a couple of months. 
We are confronted with the following question: May the Tax 
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Commissioner properly demand the additional tax levied under 
Ch. 86 S.L.A. 1947 covering the year 1947 or must the Territory 
wait until 1948 before making the increased rates effective? This 
question may be broken down into two points: 


1. Does the Alaska Legislature have the power to levy 
an additional tax after the commencement of a cal- 
endar year for which previously required licenses 
have already been issued ? 


2. If the Legislature has such power, would it have been 
its intent and purpose under the general amendment 
contained in Ch. 86 8.L.A. 1947 to make the progres- 
sive tax provided therein applicable to the year 1947 
instead of deferring the levy of such tax until 1948? 


The same question was raised in the case of Alaska Consoli- 
dated Canneries v. Territory of Alaska, 16 Fed. 2d 256. In that 
case a schedule of taxes higher than those previously assessed was 
passed during a legislative session and after the commencement 
of the calendar year in question. The Territory obtained judgment 
in the court below. The defendant appealed. Defendant’s conten- 
tions were: First, that the Territorial Legislature lacked constitu- 
tional power to increase or change the amounts to be paid for 
licenses issued prior to the passage of the Act of 1923; and, second, 
that the Act of 1923, by its terms, is not retroactive. On the first 
contention the court held as follows: 


““A license is merely a permit or privilege to do what 
otherwise would be unlawful, and is not a contract be- 
tween the authority .... granting it and the person to 
whom it is granted. Neither is it property, or a property 
right... The amount of a license fee or tax ordinarily 
may be increased or decreased at any time in the discre- 
tion of the body imposing it. Where a city has full power 
to tax an occupation, it may increase the rate on a parti- 
cular class of persons engaged therein at any time before 
the expiration of the period for the enforcement of the 
tax, even though such increase is made after the tax first 
levied has been paid.” 


The court also cited, with approval, Cooley on Taxation, Page 
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“The obligation of the individual to the state is continu- 
ous and proportioned to the extent of the public wants. 
No human wisdom can always foresee what may be the 
exigencies of the future or determine in advance exactly 
what the government must have in order to provide for | 
the common defense and promote the general welfare. 
Emergencies may arise... . large demands upon the 
public may spring into being with little forewarning; so 
can it be that....the government is powerless to make a 
further call upon its citizens for the contributions nec- 
essary for unexpected exigencies ?” 


From the foregoing it must be concluded that the Territorial 
- Legislature had the power to make the progressive trap tax in 
question applicable during the year 1947 even though licenses 
required by previous law have already been issued for that year. 


The second contention advanced in the Alaska Consolidated 
Canneries case has no application here. 7 


To argue about retroactivity is not in point since the tax on 
fish traps is a fixed sum, and operators proposing to use such ap- 
pliances are not obligated to pay any license fee or tax until just 
prior to commencement of the use of such appliances, and since 
the 1947 season was not opened at the time of passage of Ch. 86 
S.L.A. 1947, the levy in question is not retroactive even if applied 
to the year 1947. 


Shortage of money in the Territorial Treasury was the para- 
mount issue of the 1947 session, with a heavy bearing on social 
services and postwar development. None of the increased taxes 
imposed in Ch. 86 8.L.A. 1947 would have been jeopardized by the 
absence of an emergency clause, and no doubt the emergency 
clause would have been omitted had it been the intention of the 
Legislature to postpone operation of the increased tax rate until 
1948. Therefore, in the light of the Territory’s financial straits 
and in consideration of the emergency clause, it is my conclusion 
that it was the intention of the Legislature to make the progres- 
sive trap tax increase in question applicable to the year 1947 and 
that it is within your province as Tax Commissioner to so notify 
all such taxpayers and demand the additional remittances which 
are called for. Of course, it is understood that amounts already 
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paid in by such taxpayers shall be a credit on the greater amounts 
which are levied by Ch. 86 8.L.A. 1947. 


If you feel that such taxpayers might react adversely to such 
demand, I would suggest that you enclose a copy of this opinion 
in each case, as what I have said might serve to create a better 
understanding. 


Subject: MUNICIPALITIES 


June 3, 1947 
Clarence P. Keating, Mayor, Seward: 


I have your letter of May 29, 1947, in which you ask if the 
Mayor could serve as City Clerk, with compensation, during the 
period of the regular Clerk’s vacation leave, with pay. 


Your question is not unreasonable in view of the fact that it 
is not uncommon to merge the positions of Clerk and Magistrate. 
However, a merger of the job of Mayor and Clerk, even on a tem- 
porary basis, does not work out. Under Sec. 2390 C.L.A. 1933, it is 
the duty of the Mayor to sign all warrants drawn on the City 
Treasury. Under Sec. 2393, it is the duty of the Clerk to counter- 
sign all warrants drawn on the City Treasury. I fail to see how 
this requirement of territorial law could be reconciled with the 
idea of merging the position of Mayor and City Clerk. 


Furthermore, you cannot temporarily step down as Mayor 
and still fulfill your promise to the electorate to serve uninter- 
ruptedly during the term for which you were elected. 


If, in the absence of the Clerk, the Council held a meeting, 
there would be no objection to the Mayor keeping the minutes of 
the meeting, without compensation, as Clerk, but merely as an 
expedient to meet the need. 


The only alternative would be to appoint a temporary Clerk 
and have him bonded as required by law. 


Subject: WORKMEN’S COMPENSATION 


June 4, 1947 
Henry Benson, Commissioner of Labor, Juneau: 
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I have a letter from Roy E. Jackson stating that Henry Van- 
ney accepted payment of $418.32 in the above case “as a partial 
payment on account”’, still leaving it open to the Alaska Industrial 
Beard for determination of the question as to whether Vanney is 
entitled to any additional amount. Accordingly we must make a 
Board decision on the principal question in the case. The matter 
may be stated thus: 


If a skilled cannery worker, for example, is injured toward 
the end of the cannery season and is able to complete his season’s 
work at the high pay called for by his contract, and upon return 
to Seattle submits to an operation or other medical care, should he 
be compensated at 65% of the average daily earning which he 
could earn at Seattle after the season has closed in Alaska? 


Our statute refers to “daily average wage” without going 
into any details whatsoever. It is easy to compute average earn- 
ings where there has been continuous employment for the preced- 
ing year at uniform pay in a line of work where the scale is well 
recognized, and it is easy in various states. However, where the 
usual method of computation does not result in a fair and reason- 
able amount as compensation for loss sustained by the injury, as 
where employment was intermittent, there is the formula that 
the annual earnings are to be taken as the sum which will reason- — 
ably represent a basis for computing what the employee’s earning 
capacity in fact was, and computing compensation accordingly. 


My view would be that if a skilled cannery worker such as 
above mentioned, through a job injury loses a substantial amount, 
of time covered by his seasonal contract, he should be compensated 
on the basis of his daily seasonal wage. On the other hand, where 
such employee’s seasonal work is completed and the employer 
takes care of all doctor bills and hospitalization after return to 
Seattle, such employee would be losing nothing but the money 
which he could have earned during the disability period involved 
working for a lesser rate of pay in his regular line at Seattle. 


If loss of earning capacity is the basis of workmen’s compen- 
sation, I would say that compensation for the disability period in 
the instant case should be at the rate of 65% of average annual 
earnings. This formula would give the employee a break because 
it would include consideration of his high seasonal rate of pay in 
arriving at his daily average based on annual earnings. 
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The law is so beset with vagueness and uncertainty and con- 
flict of opinion on this phase of human affairs, that a practical 
formula as above suggested would be the only basis for a Board 
decision with the view that if not right, the court can decide 
otherwise and thereby give us some case law bearing upon our 
part’cular Workmen’s Compensation Act. 


Subject: DISPENSATION OF DRUGS 
June 12, 1947 


Dr. William T. Riley, Juneau: 


You have asked if it is legal for a Chiropodist to dispense 
medicines to his patients in the course of his regular practice. 
The answer is in the negative. In the first place, we find under 
the Medical Practice Act at Section 2235 Compiled Laws of Alaska 
1933, that 


““.... any person shall be deemed as practicing (medi- 
cine) within the meaning of this chapter who shall.... 
for a fee prescribe, direct or recommend for the use of 
any person, any drug or medicine for the treatment, cure 
or relief of any disease, infirmity, bodily injury or defect 
or for a fee perform any surgical operation....” 


In the same chapter we find that to practice medicine or sur- 
gery one must be admitted by the Board of Medical Examiners. 
Practicing without a license carries up to 90 days’ imprisonment. 


It follows that you could not dispense medicines to your pa- 
tients without violating the Medical Practice Act. 


Under the Pharmacy Act at Section 1262 Compiled Laws of 
Alaska 1933, we find, 


““Any person not a registered pharmacist and not having 
in his employ a registered pharmacist .... who shall re- 
tail, compound or dispense medicines ... . shall be 
deemed guilty of a misdemeanor and upon conviction 
fined in a sum not to exceed $200.00.” 


Again, we find under Chapter 6 Session Laws of Alaska 1943, 
as amended by Chapter 6 Session Laws of Alaska 1945, on the 
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subject of narcotic drugs, that only physicians, dentists and vet- 
erinarians are specifically authorized to prescribe, administer and 
dispense narcotic drugs in the course of their professional prac- 
tice. Inasmuch as many prescriptions call for narcotic drugs and 
many medicines contain same, a chiropodist could hardly under- 
take, generally speaking, to “dispense medicines” without getting 
in trouble. 


Subject: TERRITORIAL EMPLOYMENT OF FEDERAL 
EMPLOYEES 


June 13, 1947 
J. W. Mendenhall, Experimental Commission, Ketchikan: 


Mr. Harris Magnusson, member of the Commission, has asked 
this office for an opinion as to whether there is any legal impedi- 
ment to a Federal employee on leave being hired by the Commis- 
sion to perform services as chemist, or along other special lines in 
carrying out the program of the Fisheries Experimental 
Commission. 


Reference is made to that portion of the Organic Act which 
is contained in Section 477 C.L.A. 1933 and which reads, 


“No person holding a commission or appointment under 
the United States .... shall hold office under the gov- 
ernment of the Territory.” 


In the broad sense of the word “appointment” a chemist or other 
specialist employed by the Federal government under the Civil 
Service System would be a Federal appointee. Therefore, it re- 
mains to determine only whether such person employed by the 
Commission during his leave period from Federal service would 
be considered as “holding office’ under the government of the 
Territory. The answer to this point appears to be clear. 


Throughout the Alaska code a distinction is made between 
“officials” and “employees”. An example is the travel restriction 
law and the per diem act where we find reference to territorial 
“officials” and “employees”. Officials, generally speaking, are 
department heads and their major assistants who administer the 
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affairs of each department and make policy therefor. Other 
persons would be territorial “employees” instead of “officials”. 
It is our opinion that a person on leave from Federal service, as 
above indicated, would be eligible to be engaged by the Commis- 
sion during such leave period inasmuch as he would serve as an 
employee and not be in the position of holding office under the 
government of the Territory. 


Subject: INDEPENDENT SCHOOL DISTRICTS 
June 15, 1948 
Carl W. Heinmiller, General Manager of Port Chilkoot, Haines: 


This will acknowledge receipt of your letter of June 10, 1948, 
addressed to the Attorney General and the Clerk of the Court. 
You state several reasons why your group is opposed to establish- 
ment of an Independent School District at this time. 


In the first place, neither the Attorney General nor the Clerk 
of the Court has any jurisdiction in the case. The procedure for 
establishing independent school districts consisting of incorporated 
cities and adjacent settlements, found in Ch. 77 S.L.A. 1935, calls 
for presentation of the required petition to the Judge of the Dis- 
trict Court. Upon presentation, the Judge orders an election ete. 
Accordingly, the method you should use to obtain a hearing upon 
your objections would be to engage counsel in the private practice 
at Juneau to enter an appearance in the case and take such steps 
as might be indicated. 


Appraisal of property within the entire area covered by an 
independent school district must be on a uniform basis and the 
levy on property outside of the town area is limited to that certain 
millage which coincides with that portion of town tax revenue 
which is attributable to school purposes. 


Subject: WORKMEN’S COMPENSATION ACT 
Curtis Shattuck, Juneau: 


This letter is written pursuant to our conversation regarding 


36 REPORT AND OPINIONS OF THE ATTORNEY GENERAL 


SSL DY 


Section 9 of the Workmen’s Compensation Act of Alaska (Ch. 9 
S.L.A. 1946). It reads as follows: 


“Any person rendering service for another, other than as 
an independent contractor, or as expressly excluded here- 
in, is presumed to be an employee within the meaning of 
this Act. The term ‘independent contractor’ shall be 
taken to mean, for the purposes of this Act, any person 
who renders service, other than manual labor, for a speci- 
fied result, under the control of his principal as to the 
result of his work only and not as to the means by which 
such result is accomplished.” 


The last sentence of said section defining independent con- 
tractors is in accordance with the general law on the subject, with 
the exception of the words ‘‘other than manual labor.” The gen- 
eral law does not exclude the independent contractor relationship 
from arising even in undertakings involving only manual labor. 
However, it is apparent that the Legislature has, for the purpose 
of carrying out the Workmen’s Compensation Act, endeavored 
to preclude evasion of said Act by persons who might pretend to 
have their common labor employees upon an independent con- 
tractor basis. 


As I understand it, confusion arises from the language quoted. 
It seems that certain contractors such as persons holding logging 
contracts are bound to perform some manual labor themselves 
and contend that they are not liable under the Workmen’s Com- 
pensation Act for coverage required in behalf of their employees. 
No such interpretation is valid. Section 1 of the Act provides 
that 


““Any person .... employing three or more employees in © 
connection with any business, occupation, work or indus- 
try carried on in this Territory .... shall be liable to pay 

compensation in accordance with the schedule herein 
DAOULEUS ae 


Persons who are bona fide independent contractors employing 
other persons are employers liable under the Act. By the same 
token, the person, firm or corporation with whom they contract 
for the performance of a specified result is not the employer of 
such independent contractor. The wording of the Act which de- 
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fincs independent contractor as ‘“‘any person who renders service, 
other than manual labor, for a specified result” does not mean 
that an independent contractor who performs some manual labor 
is barred under the Workmen’s Compensation Act from recogni- 
tion as an independent contractor. Such person who renders some 
manual labor is bound to perform services “other than manual 
labor.” He'could not be an independent contractor responsible for 
the means to be employed in obtaining a specified result without 
laying plans for the project, procuring equipment and supplies, 
hiring laborers, keeping time records etc. Therefore, the usual 
independent contractor would be entitled to recognition by the In- 
dustrial Board as an independent contractor who is responsible 
under the Act for coverage of his employees, and he would not be 
regarded as an employee of the other contracting party who is 
himself relieved from employer status. As long as an independent 
contractor performs some service “other than manual labor’’, he 
will be regarded as an independent contractor. However, if ar- 
rangements with common laborers for performance of a task in- 
volving nothing but manual labor should be entered into, the con- 
tracting parties would, under the law, be treated as STE: in 
an employer-employee relationship. 


Subject: PHARMACY ACT; SALE OF DRUGS 


June 25, 1947 


H. R. VanderLeest, President, Territorial Board of Pharmacy, 
Juneau: 


I have considered the points submitted in letter of Mr. J. L. 
McCarrey Jr. addressed to you as President of the Territorial 
Board of Pharmacy. Mr. McCarrey points out that notwithstand- 
ing Chapter 15 C.L.A. 1933 and subsequent amendments, various 
stores in Anchorage dispense aspirin, facial creams, cosmetics, 
shaving preparations, medicated salves, ointments etc. without 
complying with Section 1251 C.L.A. 1933. Said section prohibits 
dispensing drugs, medicines or poisons by anyone except a regis- 
tered pharmacist or unless the business establishment has em- 
ployed a pharmacist so registered. Section 1262 specifies the 
only exception as follows: 
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“Stores and roadhouses outside a radius of three miles 
from any drug store shall be permitted to handle and 
sell such non-poisonous patent medicines, remedies for 
horses and dogs and household remedies and surgical 
dressings properly and distinctly labeled, as the Board of 
Pharmacy shall permit.” 


Tnis is an old problem. It is not uncommon for cigar stores 
and bars to dispense aspirin, Listerine, coughdrops etc. Likewise 
such places often handle shaving soaps, facial creams, toothpaste 
ete. Clearly, aspirin, Listerine and similar common products are 
proprietary medicines and should not be sold by cigar stores, gro- 
cery stores etc. unless they have a drug department with a regis- 
tered pharmacist employed. On the other hand, many products 
commonly found in a drug store, such as shaving cream, tooth- 
paste etc. are not medicines and could be sold by such stores. 
Another example would be the sale of cosmetics by women’s ap- 
parel shops. 


It is my opinion that most of the stores handling proprietary 
medicines as over-the-counter goods are not fully aware of the 
restrictions of the Pharmacy Act. I would suggest that you work 
up a list of products involved denoting which items are reserved 
for sale by drugstores and which items may be lawfully handled 
by other merchandising establishments. I would circulate such 
list to the other members of the Board of Pharmacy for their sug- 
gestions. After agreement is reached and the Board, through 
written approval of each member, has adopted said list, it should 
be circulated to all the merchants in the various towns for their 
general information. It should also be circulated to the U. S. At- 
torneys who are the prosecuting officers within their respective 
divisions. 


I would also suggest that some drugstore or drugstores in the 
various towns offer to buy up from merchants who are not in the 
drug business, such assorted items as they may have in stock 
under their mistaken apprehension that it was proper for them to 
sell such items. 


I am enclosing six copies hereof for distribution to your Board 
members and one for Mr. McCarrey. 
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Subject: MERCANTILE LICENSES 
UNE Zoe los 
Everett P. Wood, Lomen Equipment Inc., Seattle: 


I have your letter of June 17, 1947, in which you ask if your 
two stations at Fairbanks and Anchorage should each obtain a 
mercantile license under Section 176 C.L.A. 1933, or whether com- 
pliance would be had by obtaining one license in one or the other 
of the two judicial divisions involved. 


Please be advised that large companies doing business in 
Alaska have always contended that each store is a separate mer- 
cantile establishment. The word “establishment” appears to im- 
port a particular store or station rather than all of the operations 
of a particular company. The Northern Commercial Company, 
for example, with many stations in Alaska, pays much less to the 
Territory with a $100,000 exemption for each store than if it 
were licensed as one operation and had to pay on its aggregate 
business over $100,000. Furthermore, this view has been carried 
out for many years in the Territory from an administrative stand- 
point and long-time administrative practice has a persuasive effect 
in resolving conflicts in statutory language. 


You will note that Section 176 C.L.A. 1933 is a Federal enact- 
ment that goes back, I believe, to the Act of June 6, 1900. Although 
it speaks of “the following lines of business’’, that portion pertain- 
ing to merchandising does not say “mercantile businesses’, but 
uses the more restricted language of ‘‘mercantile establishments”’. 
Accordingly, to comply with Section 176, you should obtain a 
license from the Clerk of the Court in both Anchorage and Fair- 
banks for each of the respective establishments. To comply with 
Section 3138 C.L.A. 1933, which is the territorial license law, and 
in the event either station does more than $100,000 worth of busi- 
ness in any particular year, return and remittance should be made 
to the Department of Taxation at Juneau, Alaska, according to 
the volume of business done in excess of $100,000. 


Subject: CORPORATIONS; REGISTRATION AS ENGINEERS 
June 26, 1947 


Linn A. Forrest, Board of Engineers and Architects Examiners, 
Juneau: 
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—s 


Certain members of your Board have asked me if a corpora- 
ticn can be registered as a professional Engineer in Alaska and 
whether an individual registered as a professional Engineer can 
establish a corporation or partnership and as such practice the 
profession of professional engineering in Alaska. 


The answer to these questions is determined in part by the 
following provisions of the general statutes, (Sec. 7, Ch. 68 8.L.A. 
1939): . 


“The board shall admit to examination any candidate 
who pays a fee of Twenty-five Dollars ($25) and sub- 
mits evidence verified by oath satisfactory to the board 
that he: 


(1) Is more than twenty-one years of age; and, 
(2) Is of good character; and, 


(3) Has been engaged upon engineering or architec- 
tural work for at least six (6) years and during that 
period has had charge of engineering work or architect- 
ural work as principal or assistant, for at least one year. 


(4) Or, in lieu of the third requirement specified 
above, is a graduate from an engineering or architectural 
school of recognized good reputation and has been en- 
gaged upon engineering or architectural work for at least 
two years and during that period has had charge of en- 
gineering or architectural work, as principal or assistant, 
for at least one year.” 


Obviously the requirements for eligibility to take the Board 
examination pertain to individuals and not corporations. Such 
expressions as “more than 21 years of age; good moral character; 
and graduate from an engineering or architectural school of rec- 
ognized good reputation” cannot pertain to corporations. There- 
fore, no domestic corporation could be registered as a professional 
engineer in Alaska. Section 9 of the same Act deals with regis- 
tration of professional engineers and architects from other states 
and provides for reciprocity with ‘states whose standards are not 
lower than those provided by the Alaska Act. The following lan- 
guage is then used: 


“The Secretary of the Board, upon the presentation to 
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him by any person, of satisfactory evidence that such 
person holds a certificate of registration issued to such 
person by proper authority in any state, territory or 
county se recorded, and upon receipt by him of a fee of 
$20.00, shall issue to such person a certificate of regis- 
tration under this Act, signed by the Secretary, where- 
upon the person to whom such certificate is issued shall 
be entitled to all the rights and privileges conferred by a 
certificate issued after examination by the Board.” 


Said reciprocity paragraph is entirely clear in its application 
to individual engineers and architects from other states. How- 
ever, the language “the Secretary of the Board, upon presentation 
to him by any person, of satisfactory evidence that such person 
holds a certificate of registration issued to such person by proper 
authority in any state” raises the question as to whether a cor- 
poration registered as a professional engineer in such other states 
as permit same would be entitled to registration in Alaska to prac- 
tice engineering or architecture in Alaska. As you know, the 
word “person” in its broad legal meaning includes legal entities 
such as corporations. However, restriction of registration privi- 
leges to Alaska persons who are individuals indicates that it was 
the intent and purpose of the Legislature to exclude registration 
of foreign corporations as well as of domestic corporations. This 
result is emphasized by the following principles stated in Volume 


DieGee ee pec. EF, 15; ec: 1790; 


““A foreign corporation will not be recognized as a cor- 
poration, or its acts upheld in the exercise of comity, 
when to do so would be contrary to local laws or policy or 
prejudicial to local interests. While a state by permitting 
a corporation to come into the state presumably consents 
that it should exercise all the power conferred by its 
charter and the laws pertaining thereto unless prohibited 
from so doing by some direct enactment of the state or 
some rule of public policy, the domestic state will not 
permit a foreign corporation to exercise powers not 
granted by its charter or the governing law of its exist- 
ence, or powers which a domestic corporation of like char- . 
acter is not permitted to exercise under the laws and 
policy of the state... 
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It is, therefore, our opinion that foreign corporations cannot 
be registered in Alaska as authorized by the Alaska act for indi- 
viduals, nor advertise to practice professional engineering with 
use of such terms as “registered engineer” etc. Otherwise Alaska 
would be in-the position of permitting a foreign corporation to 
exercise powers which a domestic corporation of a like character 
would not be permitted to exercise under the laws and policy of 
the Territory. 


Subject: TERRITORIAL EMPLOYEES; PER DIEM 
| June 30, 1947 
Frank A. Boyle, Auditor, Juneau: 


This will answer your letter of June 23, 1947, with reference 
to contracts with employees operating the Motorships HYGIENE 
and RESEARCHER. 


The authority of the Health Department to operate the M/S 
HYGIENE out of a lump sum appropriation would include the 
power to enter into contracts with ship’s personnel for salary of a 
stipulated amount plus subsistence, and to voucher in some suit- 
able manner such as has been approved by you in the past. Since 
the employees in question are headquartered on the HYGIENE, 
the matter of per diem does not enter into time away from port. 


Operation of the territorial M/S RESEARCHER is partici- 
pated in by the Territory through the Fishery Products Labora- 
tory out of a lump sum appropriation. Said ship is partly staffed 
by Federal employees under the Fish and Wildlife Service, but it 
does carry two territorial employees. Said persons, however, are 
technicians connected with the Laboratory with headquarters in 
Ketchikan and only help operate the boat when on field trips. In 
the administration of its lump sum appropriation, the Fishery 
Products Laboratory has authority to employ technicians with 
headquarters at Ketchikan. This means that time away from 
port on the boat RESEARCHER puts the persons in question on 
travel status and eligible for the benefits of the per diem Act. 
(Ch. 65 §8.L.A. 1947) However, being quartered aboard the boat 
on such trips saves them hotel bills and warrants an agreed 
figure of $5 per day in lieu of subsistence. (They buy their own 
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groceries, cook for themselves, and take care of their own 
laundry.) | 


Sec 1 of Ch. 65 S.L.A. 1947 provides: 


“Per diem in lieu of subsistence will be allowed at the 
rate of $10 per day, to officials and employees when 
away from their home or official station, in the Terri- 
tory’s business.” 


This is so broad as to include trips by the employees mentioned 
on the RESEARCHER. Therefore, if it were not for curtailment 
by administrative agreement, they could claim the whole $10 per 
day while on such a trip. 


Therefore, we hold that the $10 per diem is subject to reduc- 
tion by agreement of the parties, and that such agreements are 
in the Territory’s interest and valid. 


In one of your letters you mention desirability of specific ap- 
propriations in cases of this kind, but when the Legislature 
chooses to grant a lump sum appropriation to a particular agency, 
we are bound by agreements entered into by such agency within 
the course and scope of its authority. 


Subject: VEHICLE LICENSE TAX 
July 9, 1947 


M. P. Mullaney, Tax Commissioner, Juneau: 


| You have asked if Ch. 85 §.L.A. 1947, which raises the vehicle 
license tax on commercial cars, is to be applied retroactively as to 
this calendar year for collection of the difference between the old 


rate and the new on licenses issued prior to the effective date of 
the Act. 


It is noted that this office held that the increased tax on fish- 
traps (Ch. 86 8.L.A. 1947) was effective :as.to all traps for the 
current year.. However, the operation of fishtraps had not been 
started at the time the fish-trap act was passed, and the emer- 
gency clause showed legislative intent to cover the entire current 
year. 
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The vehicle license tax act on the other hand deals with a 
preponderance of commercial vehicle operators who obtained 
licenses for the current year last January and have operated since 
that time on said licenses. Furthermore, the Vehicle Tax Act did 
not contain an emergency clause or any other language indicating 
the intent of the Legislature to invoke any retroactivity as to 
licenses previously obtained. Therefore, we hold that holders of 
licenses obtained prior to the effective date of Ch. 85 8.L.A. 1947 
are not chargeable with any additional amounts under said Act. 
However, purchasers of licenses subsequent to said effective date 
are subject to the new rates. 


Subject: MUNICIPALITIES; POWER TO TAX 


August 4, 1947 
Milo Clouse, Chief of Police, Juneau: 


_ This is in response to your inquiry regarding the validity of 
the Ordinance which would prohibit a representative of the Real 
Silk Hosiery Mills from going from house to house soliciting 
orders. While this is really a city matter only,.in view of the 
overall public interest, I herewith give you my opinion in the mat- 
ter, which we will also use as a reference if the problem ever arises 
elsewhere in the Territory. 


There seems to be little doubt that a municipality may not 
enact an ordinance that would constitute an undue burden on inter- 
state commerce. If an ordinance is enacted in the bona fide exer- 
cise of the police powers reserved to governmental units for the 
protection of the life, health and morals of its people, then such 
an ordinance would be lawful. However, in the present case we 
have an ordinance that would clearly stop an agent from engaging 
in his legitimate course of business. The decisions even definitely 
prohibit states or municipalities from imposing a tax or requiring 
a license for the sale of or solicitation of orders for goods sold in 
interstate commerce. This doctrine has been very generally es- 
tablished, beginning with the decision of the U. S. Supreme Court 
in Robbins v. Taxing District, 120 U. S. 489, and subsequent de- 
cisions on the same line including a case involving subject’s own 
company (Real Silk Hosiery Mills v. Portland, 268 U.S. 325.) The 
latest case on the subject of a municipality imposing a license tax 
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on drummers, salesmen etc. by sample or otherwise, is Nippert v. 
Richmond, 66 S.Ct. 586. These cases all involve solicitation of or- 
ders for goods not within the state at the time, but to be shipped 
if and when the orders are accepted, from another state and ful- 
fillment of the orders previously taken. 


I might sum up the discussion by quoting a pertinent section 
of a case growing out of a North Carolina statute (Best & Co. v. 
Maxwell, 311 U.S. 454) as follows: 


“The freedom of commerce which allows the merchants 
of each state a regional or national market for their 
goods is not to be fettered by legislation, the actual effect 
of which is to discriminate in favor of intrastate busi- 
nesses, whatever may be the ostensible reach of the 
language.” 


I again repeat that this is, of course, a city matter, and if it 
is desired to test such an ordinance, it would result in a matter of 
litigation between the city and the company involved if they also 
desire to contest the operation of the ordinance. 


Subject: SURPLUS TERRITORIAL PROPERTY 
August 25, 1947 


Viola Daniels, City Clerk, Seldovia: 


Your letter of June 16, 1947, addressed to Delegate Bartlett, 
in which you request information relative to an old building locat- 
ed at Seldovia which was formerly operated by the Territory of 
Alaska as a school, has been referred to this office for reply. 


Letters from E. C. Robinson, Deputy Commissioner of Edu- 
cation, and Don C. Foster, General Superintendent of the Alaska 
Native Service, indicate that although the building in question 
was erected by the Federal government on public domain, the 
building was transferred to the Territory of Alaska in 1929 for 
use as a school, and that the Territory has exercised proprietary 
control over said building ever since. 


With establishment of the Board of Education (Ch. 42 S.L.A. 
1933) and definition of its powers and authority under Ch. 114 
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S.L.A. 1933, the power and authority to ‘provide for the sale or 
other disposition of abandoned or obsolete school buildings or 
other school property” was vested in the Board of Education. 
Said language is compiled under Section 1289(g) C.L.A. 1933. Be- 
cause of the multiplicity of schools in Alaska involving sale or dis- 
position of obsolete equipment of which only the Commissioner of 
Education would have knowledge, said law has proved to be satis- 
factory. However, it was determined in 1941 that the Territory 
was building up much obsolete or surplus property other than in 
the category of school property. Accordingly the Legislature 
passed Ch. 508.L.A. 1941, which was couched in general language 
as follows: 


“That any obsolete or surplus property of the Territory 
for which there is no immediate or prospective use and 
any property remaining in the hands of or under the 
control of any commission or board created by the Terri- 
tory after such commission or board for any cause ceases 
to function shall be taken possession of by the Board of 
Administration, who are hereby authorized to sell, lease, 
license or otherwise dispose of the same upon such terms 
as shall by them be deemed for the best interests of the 
Territory.” 


This language was so broad as to apparently repeal the above 
quoted provision authorizing the Board of Education to dispose of 
school property. However, the Department of Education con- 
tinued to follow the previous practice of carrying out full control 
in the disposition of obsolete school property and did not recognize 
any repeal of its authority by implication, it being considered that 
it was not the intent and purpose of the Legislature in adopting 
Ch. 50 8S.L.A. 1941 to put the burden of disposition of obsolete 
school property upon the Board of Administration. 


The matter was finally clarified in Ch. 42 S.L.A. 1947 by. 
amendment to Ch. 50 8.L.A. 1941, which restated the authority 
of the Board of Administration to “dispose of obsolete or surplus 
territorial property excepting abandoned or obsolete school build- 
ings and other school property.” Therefore, the authority of the 
Department of Education to dispose of abandoned school build- 
ings is unimpaired by any conflicting provision of law so that 
jurisdiction to transfer the old schoolhouse at Seldovia to the 
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newly incorporated City of Seldovia would repose in the Depart- 
ment of Education. Pursuant to this conclusion, I am forwarding 
a copy of this letter, together with the accompanying papers 
above mentioned, to the Commissioner of Education at Juneau. 
From this point on you should deal directly with the Commissioner 
of Education in arranging the desired transfer of the property in 
question. This office will be glad to assist the Commissioner in 
bringing about the desired result. 


Subject: TERRITORIAL EMPLOYEES ANNUAL AND SICK 
LEAVE 


September 4, 1947 
Neil Moore, Deputy Auditor, Juneau: 


I have had several requests for interpretation of Ch. 29 §.L.A. 
1947, which is the new territorial law relating to annual and sick 
leave of territorial employees. Accordingly I have studied the 
matter and write this letter to you by way of confirming our re- 
cent conversation. 


Section 1 of Ch. 29 §.L.A. 1947 amends the original leave 
law which was compiled in Section 2702 C.L.A. 1933. Under the 
original Act, annual leave not to exceed thirty working days, was 
authorized purely as a dispensation from the head of each depart- 
ment. The new Act, on the other hand, provides that “territorial 
employees shall be entitled to two and one-half working days an- 
nual leave of absence with pay for each month of service.” This 
may be accumulated “not exceeding sixty days. Terminal pay for 
unused leave shall be allowed upon separation from service.” 


At the end of the section we find: “When such cases arise, 
accumulated annual and sick leave shall transfer with an employee 
from one branch of the territorial service to another.” 


The subject of annual leave as provided for in the new Act 
has caused difficulty en two points: (1) regarding the manner of 
computing terminal leave; (2) effect of transfers from one terri- 
torial department to another upon terminal leave. 


As to the first point, some departments have been allowing 
terminal leave only upon the basis of elapsed time. In other words, 
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an employee had accumulated thirty working days annual leave 
and terminated his employment, has been paid salary for one 
month. It is my conclusion that this is not correct. It has long 
been the practice in the Territory, in allowing annual leave under 
the old leave law, to grant the full number of working days which 
the employee had accrued. In other words, a leave covering 
thirty working days would, upon deducting Sundays and half Sat- 
urdays and holidays, embrace about thirty-seven days elapsed 
time. 


The matter is viewed the same way under the new leave law. 
Accordingly it should make no difference whether an employee 
uses up his accrued annual leave and gets paid on an elapsed time 
basis, or whether he elects to terminate prior to taking leave and 
seeks terminal leave pay for the full period of elapsed time which 
would be involved if he merely took annual leave. Accordingly if 
an employee, upon termination, has thirty working days coming, 
he should be paid at his monthly salary rate for approximately 
thirty-seven days, depending upon the number of Sundays and 
holidays ete. to be found in the applicable period immediately fol- 
lowing his termination. 


On the second point it has been asked whether an employee 
who has terminated with one department and shortly thereafter 
accepts employment with another territorial department, would 
be treated as one who transferred from one branch of the terri- 
torial service to another so as to compel transfer of accumulated 
annual and sick leave to the new job and whether he should refund 
moneys received as terminal pay from the department that for- 
merly employed him. Please be advised that the last three lines 
of Section 2702 covering this subject provide an alternative. 
When arrangements have been made for an employee to leave one 
department for the purpose of going to work for another and the 
head of the second department is willing to accept a transfer of 
accrued annual leave and sick leave, such transfer will be shown 
on the records of both departments, and when the time comes to 
utilize such leave, it would be paid for by the department to which 
the employee transferred. Although this is true ‘“‘when such cases 
arise’, which is the statutory language, this language does not 
preclude a complete termination of service with one department, 
and receipt of terminal leave pay from such department, with re- 
employment by another territorial department. In such ease of 
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complete termination and reemployment, the matter of transfer 
would not arise and there is nothing in the territorial law to pre- 
vent an employee retaining his terminal leave pay even though he 
obtains empleyment with another territorial department right 
away. 


One other aspect of the leave law requires clarification. The 
language regarding transfer of accumulated annual and sick leave 
“when such cases arise” raises the question as to what happens 
to accrued sick leave when an employee terminates service with 
one department and obtains reemployment with another. Please 
be advised that “upon his separation from territorial service, an 
employee’s unused sick leave shall be automatically cancelled 
without pay therefor.” Therefore, it follows that if a person ter- 
minates his service with one department in such manner as to be 
entitled to terminal leave pay, he has made a complete break which 
constitutes a separation from territorial service so that sick leave 
accrued up to that time is cancelled. Upon reemployment by 
another territorial department, such person would have to start 
all over again so far as accumulation of sick leave is concerned. 
On the other hand, if a transfer from one department to another 
as above outlined is effectuated, then his accrued sick leave trans- 
fers with him. 


Subject: MOTOR FUEL TAX 
September 10, 1947 


M. P. Mullaney, Tax Commissioner, Juneau: 


I have scrutinized letter addressed to your office from Ameri- 
can Airlines Inc. under date of July 23, 1947, together with the 
reply of your Chief Assistant under date of July 29, 1947. 

American Airlines, which recently paid the territorial gaso- 
line taxon certain purchases of gasoline in Alaska deposited in 
the tanks of their planes for propulsion of said planes, has asked 
for a refund of such taxes on the ground that they were operating 
said planes in interstate commerce. To be exact, said company 
was not dogmatic in its assertion of refund rights, but merely 
asked if they were entitled to such refund and for assistance by 
your department in effectuating same. 
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We have ruled within the last year and a half that fares ete. 
collected in interstate commerce are not liable to the tax on gross 
receipts levied by the territorial Veterans’ Act, Ch. 27 8.L.A. 
1946. Thus, the usual conception of the exemption of interstate 
commerce from a tax on gross receipts was observed. Perhaps it 
was on the basis of said ruling from this office that your Chief 
Assistant considered that American Airlines Inc. would be entitled 
to a refund in the premises. He implied that such refund might 
be forthcoming by saying, ““We request that you make application 
to (the firm, person or corporation from which you purchased this 
gascline) and they in turn will claim credit on our tax return sub- 
mitted to this department.” 


Please be advised that the territorial gasoline tax, Chi 3a 
S.L.A. 1947, which levies a tax of 2c per gallon on all motor fuel 
sold and delivered or otherwise transferred within the Territory 
of Alaska, is not an attempt to impose a levy on the gross receipts 
of interstate commerce which would be a direct burden upon inter- 
state commerce, but is a tax conditioned upon a local activity, to- 
wit: the delivery of goods within the Territory upon their purchase 
for consumption, and is not subject to the objection applicable to 
a tax on gross receipts from interstate commerce. This distinc- 
tion is found in the case of MeGoldrick v. Berwind-White Co., 309 
U.S. 33. In this case the purchase of gasoline within the Territory 
is a purely local transaction regardless of the purpose for which 
the gasoline is consumed and is not exempt as a burden on inter- 
state commerce. It neither discriminates against interstate com- 
merce, nor is it laid upon the privilege of interstate commerce, but 
comes well within the power of the local government to lay taxes 
for its support. 


Subject: PUBLIC LAND; ORGANIC ACT RESTRICTION 
September 12, 1947 
Fred J. Weiler, District Land Office, Fairbanks: 


Your wire of instant date addressed to Mr. George A. Parks 
of the Public Survey Office, Juneau, Alaska, has been referred to 
this office for answer. You refer to Section 1721 C.L.A. 1933, 
which purports to dedicate for use as public highways a tract four 
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rods wide between each section of land in the Territory. You 
have inquired as to the validity of said Act. 


Please be advised that the Organic Act of Alaska prohibits 
the Alaska Legislature from passing any Act interferring with 
the primary disposal of the soil. The section above cited stems 
from an Act of the Alaska Legislature which is known as Section 
1 of Chapter 19 Session Laws of Alaska 1923. 


It is obvious that homesteaders and mining claim locators 
establishing their rights to portions of the public domain under 
the laws of the United States may do so without regard to an at- 
tempted restriction by the Alaska Legislature interferring with 
the primary disposal of the soil. Therefore, Section 1 of Ch. 19 
S.L.A. 1923 is invalid and of no legal effect. 


Subject: DRIVERS’ LICENSES 
September 30, 1947 
M. P. Mullaney, Tax Commissioner, Juneau: 


You have asked whether suspension or revocation of a vehicle 
driver’s license, under the purview of Ch. 49 8.L.A. 1947, calls for 
reinstatement of the old license after the specified period has ex- 
pired or whether a new license is to be issued upon filing of the 
affidavit required under Sec. 10(a) of said Act. You have stated 
that in the particular case which you are now considering, the 
Commissioner’s order stated that the defendant’s driver’s license 
had been “revoked” for ninety days. 


I wish to call to your attention that although the law prior to 
the 1947 Act authorized revoking of drivers’ licenses for unexpired 
portions of license periods, the new Act deals entirely in terms of 
“suspending” the driver’s privilege for a period of not to exceed 
one year without regard to commencement or expiration of the 
license period during which the offense occurred. Section 9 states 
that suspension of an operator’s license 
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... Shall operate as a cancelation of the license certifi- 
cate in question, and at the expiration of the period of 
suspension, such licensee, if he desires driving privileges, 
must apply for and obtain a new operator’s license.” 
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From the foregoing you can see that under the terms of the 
Act, the word ‘‘revoked”’ as used in the Commissioner’s order can 
mean nothing more than the word “suspended”, but the mechanics' 
prescribed by the law for resumption of driver’s privileges still — 
calls for cancelation of the old certificate and issuance of a new 
certificate. 


Subject: LIQUOR LICENSES 
| October 10, 1947 
Albert White, Attorney at Law, Juneau: 


I have considered your inquiry as to whether violation of 
gambling laws constitutes grounds for revocation of liquor licenses 
effective in the premises where the gambling violation takes 
place. 


The only grounds specified for revocation of a territorial 
liquor license is found in the last paragraph of Section 4, Ch. 78 
S.L.A. 1937, as follows: 


“Should it appear to the District Court after the granting 
of such license that any of the statements .... required to 
be made in the application are not true, it shall be the 
duty of Court to forthwith enter an order revoking such 
license: cou 2378s 


In Ch. 70 S.L.A. 1939 an attempt was made to broaden the 
power of the court to revoke licenses. The title of said chapter 
refers to Ch. 78 8.L.A. 1937 and pertains to “defining the sale of 
intoxicating liquor in beverage dispensaries.” Said chapter then 
proceeds to amend Section 13 of Ch. 78 $.L.A. 1937 by establishing 
high licenses for beverage dispensaries and requiring that each 
applicant for a beverage dispensary license file a $2,500.00 bond 
conditioned on conduct of the business in accordance with existing 
laws pertaining to intoxicating liquor in Alaska. The second para- 
graph of said section contains a misplaced cover-all provision on 
the subject of revoking any license. It reads as follows: 


“The Judge of the District Court for the Territory of 
Alaska is hereby empowered and authorized to revoke 
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any license hereafter granted as well as those now 

issued.” 


Said language not only fails to specify any grounds for license 
revocation, but in attempting to cover the subject of revocation 
of any license, goes far beyond the scope of the limited title of 
the Act and is, therefore, invalid. 


Accordingly, the only basis for revoking any liquor license in 
Alaska is that false statements were made in the application upon 
which the license was issued. 


Gambling in beverage dispensaries would constitute an im- 
proper conduct of the business for which the license holder might 
be held to account under the gambling laws. He might also find 
that the town council would refuse to approve his application for 
renewal at the end of the year, holding such misconduct against 
him, which I consider a city council would be well justified in doing. 


If the license holder did business outside an incorporated 
town, he would be subject to refusal of people living within a 
two-mile radius to sign his petition for renewal. 


The foregoing discussion points out only one of a multiplicity 
of defects in our present liquor laws. 


Subject: LIQUOR LAW 
October 20, 1947 
Sarah H. Magill, Petersburg: 


I have your letter of October 13, 1947, in which you ask sev- 
eral questions regarding the Alaska Liquor Law. Said law is 
found in Ch. 78 8.L.A. 1937. I will take up your questions in the 
order in which they are asked. 


1. A liquor license may be transferred from one person to 
another during the lifetime of the licensee. Section 11 of the 
Act states: “No license shall be transferred by the licensee to any 
other person except with the written consent of the court, but 
authority for the same shall issue upon application thereto in 
writing.” 
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2. In the case of the death of the holder of a license, his 
business may be operated by his Executor or Administrator on a 
temporary basis in the orderly process of probate. 


3. Regarding curtaining, painting or in any way covering 
the glass windows of liquor establishments, please be advised that 
under the old Liquor Board which promulgated regulations prior 
to 1937, there was a rule against covering the windows of such 
establishments. In 1937, however, the restrictions desired by the 
Legislature were written into the liquor law and the Board abol- 
ished. Presently there is no territorial restriction regarding cur- 
taining or painting of windows. However, you will find in Section 
10 of the Act that incorporated municipalities in the Territory may 
by ordinance provide additional rules and regulations governing 
traffic in intoxicating liquor within such municipalities as may be 
deemed necessary to the orderly conduct of the business. This 
section gives an incorporated city the authority to handle details 
such as come up in regard to whether windows may be covered 
cte. I do not know just what the problem is in Petersburg, but 
whatever it may be in connection with covering windows, you 
should take it up with your City Council. — 


Subject: TAX REFUNDS 
December 18, 1947 
M. P. Mullaney, Tax Commissioner, Juneau: 


You have asked me about the refund language contained in 
Section 6 of Ch. 92 8.L.A. 1947. Said chapter provides for a tax 
on coin-operated amusement and gaming devices. 


As first drafted by this office, it was a.straight territorial 
tax without any provisions authorizing refunds to incorporated 
‘ cities. The said Act completely repeals the amusement device 
tax previously adopted as Ch. 40 8.L.A. 1946. Said amusement 
device tax provided for sale of stamps at $25.00 apiece for each 
machine in addition to imposition of a $30.00 tax per each amuse- 
ment device. Section 10 of the Act then provided that one-half 
of the revenues “derived from the sale of stamps” should be re- 
funded to the incorporated city in which the machine in question 
was situated. 
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When Ch. 92 of the last session was enacted, the Senate in- 
jected Section 6 as a floor amendment, which consisted of re- 
writing into the new law the old provision in regard to refund to 
municipalities of 50% of the revenues “derived under this Act 
from the sale of stamps.” 


Since the old law did not authorize any refund of the license 
fees as distinguished from revenues derived from the sale of 
stamps, and since the new law deals enly with license fees and 
the issuance of receipts, constituting an abolishment of the previ- 
ous stamp requirement, and since there is no revenue whatsoever 
under the new Act from the sale of stamps, it follows that Section- 
6 of the new Act, authorizing a refund to incorporated cities of 
certain revenues derived from the sale of stamps makes no sense 
whatsoever and is of no force and effect. Inasmuch as the new 
Act by its own terms becomes effective on the first day of Jan- 
uary, 1948, there will be no accrual of amusement device refund 
money under territorial law after that date, and the municipalities 
will receive no refunds of that character from amusement device 
operations after that date. 


Subject: MOTOR FUEL TAX 
December 22, 1947 
M. P. Mullaney, Tax Commissioner, Juneau: 


I have your letter of November 26, 1947, with copy of letter 
from the City Manager of Fairbanks inquiring if municipal cor- 
porations are exempt from the territorial tax on motor fuel. 


Please be advised that the motor fuel tax, found in Ch. 18 
S.L.A. 1946, as amended by Ch. 33 8.L.A. 1947, imposes the tax 
on 
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. all motor fuel sold and delivered or otherwise 
transterred ewithin sthea ferritory: of Alaska. 72—.)” 
Section 2(b) of the Act requires every dealer who makes a sale 
of motor fuel to collect the tax at the time of sale. Section 8 of 

the Act prescribes penalty for any violation thereof. 


In the absence of an exemption for municipalities, the broad 
terms of the Act would apply. When the Legislature said “all 
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sales”, same would include motor fuel sold to municipal corpora- 
tions. In a recent case the District Court in the Third Division 
held that the municipally owned utility of Anchorage had to pay 
the Vet’s tax on gross revenue derived from sales of electricity 
to consumers. The city contended that as a political subdivision 
it should be exempt from such tax. The court held otherwise. 
primarily because no such exemption was mentioned in the Vet- 
erans Act which parallels the situation now referred to under the 
Motor Fuel Tax Act. 


Subject: INHERITANCE TAX 
December 23, 1947 
Walter B. King, Attorney at Law, Ketchikan: 


I regret that absence from the office and press of business 
have delayed answer to your letter of November 4, 1947, inquiring 
whether a decedent’s estate probated in the Territory is liable for 
inheritance taxes on property, real or personal, located in Alaska 
and standing of record in the names of decedent and another per- 
son as joint tenants, or as tenants by the entirety with right of 
survivorship. 


As to real estate, we find under Section 2866 C.L.A.. 1933, as 
amended by Ch. 34 S.L.A. 1947, that joint tenancy, excepting 
tenancy by the entirety, is abolished and such tenants are to be 
deemed and considered tenants in common. Therefore, generally 
speaking, real estate under joint tenancy is subject to inventory. 
and probate when one of the tenants dies. 


Pursuing the subject of real estate, we find in the amendment 
above cited that tenancy by the entirety is excepted from the 
abolishment of joint tenancy in land. Therefore, land held by 
husband and wife-under tenancy by the entirety, which carries 
right of survivorship, would not be subject to probate, and, there- 
fore, not involve any such transfer as is contemplated by the in- 
. heritance tax law, Section 3091 C.L.A. 1933. 


Regarding personalty, we find that there may be joint ten- 
ancies in Alaska. The amendment cited excepts interests in per- 
sonalty from the abolishment of joint tenancy. Therefore, gener- 
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ally speaking, joint tenancy in stocks and bonds with an express 
right of survivorship would not involve a transfer under the pur- 
view of our inheritance tax law. 


The only remaining question has to do with joint bank ac- 
counts. In the great preponderance of cases, the survivor would 
have full right to draw on such account and exhaust the balance 
thereof without going through probate and without any formalli- 
ties with the bank. The reason is that in most such cases there 
has been no transfer by gift or otherwise. However, we find in 
Subsection 3 of Section 3091 C.L.A. 1933 that when a transfer of 
property is made within the jurisdiction by “deed, grant, bargain, 
sale or gift, made in contemplation of the death of the grantor, 
vendor or donor, or intended to take effect in possession or enjoy- 
ment at or after such death,” then the inheritance tax applies. It 
follows that if an afflicted person should cause a joint bank ac- 
count to be opened in contemplation of death and for the purpose 
of enabling his beneficiary to evade inheritance taxes, and forth- 
with dies, such transaction would in essence be a transfer by gift 
and subject to our inheritance tax laws. 


Subject: BANK LOANS TO MUNICIPALITIES 
December 23, 1947 


Theron J. Cole, Superintendent of Schools, Sitka: 


I have your letter of December 18, 1947, in which you speak 
of loans being made from your local bank to carry on school opera- 
tions in Sitka pending payment of overdue territorial refunds. 


Regardless of bookkeeping complications, the fact remains 
that the city has the authority to make loans from the bank and 
pledge overdue refunds for repayment. The School Board admin- 
isters the city school system, but must look to the City Council 
for the money with which to operate. One of the basic municipal 
purposes is that of education. The School Board, as such, does 
not have the borrowing power. 


It is a shame that certain refractory elements of our Legis- 
lature sabotaged the basic tax bills which would have enabled the 
Territory to meet its obligations on time and function efficiently. 
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City Councils all over the Territory are being inconvenienced and 
penalized by the necessity of negotiating loans for school purposes 
and paying interest thereon. 


Subject: MARRIAGE CEREMONY 
December 24, 1947 


R. N. Wilkinson, Pastor, Community Baptist Church, Kodiak: 

This will acknowledge receipt of your letter of December 17, 
1947, in which you ask if an unordained missionary worker may 
perform a marriage ceremony. 


Please be advised that the only persons authorized under 
Alaska law to solemnize marriages are as set forth in Section 1184 
Compiled Laws of Alaska 1933. The Compiled Laws may be found 
at your Commissioner’s office. Said section authorizes any ruiin- 
ister or priest of any church or congregation to perform the cere- 
mony. It also authorizes any marriage commissioner appointed 
by a district court or any judicial officer of the Territory such as 
the judge himself or a United States Commissioner to perform the 
ceremony. The device of appointing marriage commissioners is 
used to authorize someone in remote places where no minister or 
other authorized person abides. : 


According to the facts stated in your letter, the unordained 
missionary in question would have no authority to perform a mar- 
riage ceremony unless he had been appointed by the district court 
judge to be a marriage commissioner, and I doubt that such would 
be the case in a city where several ministers reside. 


Additional provisions on the subject are found in Section 
1187 Compiled Laws of Alaska 1933, as amended by Ch. 24 S8.L.A. 
1947. We find that if a marriage is solemnized before any person 
professing to be a minister, the marriage is valid “if such marri- 
age be consummated with a belief on the part of the persons so 
married, or either of them, that they have been lawfully joined in 
marriage.” I assume that everyone knows that the unordained 
missionary worker in question is not empowered to validly per- 
form such ceremonies. Therefore, that situation should not be 
allowed to arise in this case. 
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One other modification of the rule is that marriages solem- 
aized before or in any religious organization or congregation ac- 
cording to the established ritual or form commonly practiced 
therein are also valid if no legal impediments exist to such mar- 
riage. ‘this would cover cases of unrecognized religious groups 
functioning in remote places not otherwise provided with the 
facilities of organized religion. 


Subject: TERRITORIAL BID LAW 
January 8, 1948 


Frank A. Boyle, Auditor, Juneau: 


The Highway Engineer has brought to me voucher presented 
to you on January 2, 1948, in the sum of $1056.00 in favor of H. 
R. Hooper as the second progress payment on a contract for 
building a bridge over Montana Creek. The voucher shows on 
its face that it is the second progress payment on such a contract. 
The notice of exception attached to the voucher by your office 
states that payment is withheld unless a satisfactory explanation 
is made because the contract was let without calling for bids. 


The explanation which is called for is as follows: Hooper and 
others mining on Montana Creek desired a bridge so they could 
cross said creek in the summertime, and, therefore, offered to put 
up the labor necessary for construction of the bridge if the High- 
way Engineer would enter into a contract with them for payment 
of $3,000 to cover material and other costs. Said bridge would 
also tend to open up the area across the creek for others. How- 
ever, no ordinary contractor or person not presently interested in 
the creek would offer to match labor with the Territory’s dollars 
and thereby enable construction of a bridge at a much reduced 
financial outlay. Therefore, on the assumption that the Highway 
Engineer had closely estimated the amount necessary to build 
the bridge under the circumstances, a call for bids to contractors : 
generally would be a waste of time for all concerned. 


The requirement of calling for bids in certain cases found in: 
the territorial bid law, Ch. 86 8.L.A. 1939, as amended by Ch. 28 
S.L.A. 1943, is as follows: 
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“Every public office, institution, officer or employee of 
the Territory of Alaska shall obtain sealed competitive 
bids in writing for all purchases of any kind made in 
behalf of the Territory of Alaska....” 


I have underscored the word “purchases” because it appears 
to be the word which denotes the scope of the bid requirement. 
According to Funk & Waguall’s Unabridged Dictionary, under the 
law definition of the word ‘‘purchase’’, we find—“The act of ac- 
quiring property by payment of a price or value.” Obviously the 
designation of “purchases” to the exclusion of all other types of 
business transactions would constitute such a limited bid require- 
ment as not to include service contracts. In other words, if you 
were to purchase material for a new roof on the territorial build- 
ing, bids would be required. However, when it came to making 
arrangements for a carpenter or other craftsman to install the 
new roof, bids would not be required although it would be good 
public policy to call for bids in any such case where public money 
is to be expended. The contract for the Montana Creek bridge 
involves a combination of services and purchases, but under the 
contract no purchase is to be made by the Territory or any of its 
officers or agents. Such purchases of timbers, nails ete. as are 
made would be made by the contractor; therefore, the bid law 
would not be applicable. 


Subject: INDEPENDENT SCHOOL DISTRICTS 
January 12, 1948 
EK. L. Bartlett, Delegate, Washington, D.C.: 


I have finally gotten around to studying the contents of your 
letter of November 24, 1947, in which you pose the question sub- 
mitted by Mr. C. C. Caldwell, Superintendent of Schools at An- 
chorage, as to whether an amendment to the Organic Act is nec- 
essary to enable Independent School Districts in Alaska to accu- 
mulate cash reserves. 


I have looked over all enactments pertaining to Independent 
School Districts and find no restriction, express or implied, that 
would prohibit such a district from acquiring or maintaining such 
reasonable cash surplus as might be deemed advisable to safeguard 
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the school program involved. That portion of the Organic Act 
compiled as Section 475 Compiled Laws of Alaska 1933, which 
prchibits creation of indebtedness except for actual running ex- 
penses, limits incurring of obligations to balances of prospective 
revenue and money credits on hand “not already pledged for prior 
indebtedness.” This.is just the opposite of saying that no cash 
surplus may be allowed to exist at the end of a year or other 
period. 


Of course, it is understood that the District will not bond 
itself and pay out interest just. for the purpose of maintaining 
cash reserves. 


The bonding power, as set forth in Sections 315 et seq. 48 
USCA (1946 Pocket Supplement), is limited to 10 per centum of 
the aggregate value of real and personal property within such 
district and is to be exercised to get money for acquiring land, 
buildings and facilities or for construction and operation of 
schools. 


The power to tax first stems from Sections 13 and 14 of the 
‘Independent School District Act (Ch. 77 8.L.A. 1935) which pro- 
vides that in the levy and collection of taxes the school boards in 
independent school districts shall have all the powers and duties 
given to the common councils of municipal corporations, and per- 
tinent laws are extended to independent school districts. This 
power is supplemented by Sec. 315c USCA Title 48 (Pocket Sup- 
plement) which makes it the duty of the governing body of 
school districts to collect taxes in amounts sufficient seasonably 
to provide for payment of bonds and interest thereon. This spe- 
cific duty to collect enough taxes to liquidate bonded indebtedness 
does not restrict more general use of the taxing power. 


The only practical obstruction to attainment of cash sur- 
pluses from year to year is that the district’s budget must be sub- 
mitted to the city council which determines the amount it shall 
set aside for school purposes as the city’s share of the school ex- 
penses for the school year (Sec. 13 of Ch. 77 S.L.A. 1935) and the 
district must come to an agreement with the city council on the 
rate of tax to be levied throughout the district for school pur- 
poses. The budget could well be liberal if the council would go 
for it, and the rate of tax such as to result in some cash surplus 
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at the end of a year, and no law in the land would deny the validity 
of the existence of such surplus. 


In brief the matter calls for local arrangements suitable to 
securing fulfillment of the prevailing local sentiment in the 
premises, and does not involve any need of amending the Or- 
ganic Act. 


Subject: ANNUAL LEAVE LAW 
January 12, 1948 
Charles E. Bunnell, President, University of Alaska, College: 


I have looked into the questions propounded by you in your 
letter of December 31, 1947. 


You ask if employees who work a month or more are entitled 
to terminal leave pay at the rate of 214 days per month under the 
purview of Ch. 29 8.L.A. 1947. You also ask if faculty members 
would be entitled to twenty days extra pay after completing their 
contracts for the school year. 


The Act just cited speaks generally of territorial employees 
being entitled to 214 working days annual leave of absence with 
pay for each month of service, which leave may be taken at any 
time business permits. It also provides for terminal pay for un- 
used leave upon separation from service. 


The first question which I will consider is whether profes- 
sional employees under special schoo!l-year contracts, such as rural 
school teachers and University faculty members, are included 
under said leave law. It is recognized at the outset that neither 
the Department of Education nor the University of Alaska bud- 
geted for any such factor. Rural school teachers enter into annual 
contracts to work the full period of the school year for an agreed 
amount of money, said annual pay theoretically designed to enable 
the teacher to have rest and recreation during the school vacation 
time. The same would be true of University faculty members. 
Since the University, operating as a quasi-independent agency in 
charge of a lump sum appropriation, is responsible for carrying 
out the University program within the amount of money limited, 
it follows that the University can limit salaries accordingly and 
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enter into special contracts with faculty members, which are com- 
plete and all-embracive to the exclusion of the general provisions 
of the territorial employee leave law. The same would be true of 
contracts authorized by the Board of Education and Commissioner 
of Education with reference to rural teachers. 


We must now consider other persons who are employed in 
acministering the business of the institution and doing the chores. 
The Commissioner of Education considers his administrative em- 
ployecs engaged on a month to month basis, entitled to the bene- 
fits of the leave law. The Pioneers’ Home trustees and the Sup- 
erintendent of the Pioneers’ Home have adopted a standard form 
cf employment contract for nurses, housekeepers etc. which places 
them on the basis of month to month employees entitled to the 
benefits of the leave law. Therefore, it seems to me that the em- 
ployees of the University hired and fired as ordinary employees 
are squarely within the provisions of the annual leave law. 


No appropriations were made for any department to meet the 
contingency of terminal leave disbursements. Many departments 
simply leave the position vacant until the period for which termi- 
nal leave was paid has expired. My office can fall back on an 
extra stenographic appropriation or contingent fund if such an 
occasion should arise in this office. It could be that a future Leg- 
islature will take such contingencies into account for each depart- 
ment and make a reasonable allowance therefor in appropriations. 
In any event, such contingency should be a budgetary item for all 
departments and agencies when the next budget is prepared. In 
the meantime, we will all just have to wangle by the best we can. 


Subject: TUITION 
| January 14, 1948 
James C. Ryan, Commissioner of Education, Juneau: 


You ask in your letter of January 12, 1948, if the Territory 
may pay tuition to the City of Sitka for children of Federal em- 
ployees residing on Japonski Island outside the incorporated limits 
of Sitka, but attending school in said city. 


This situation is the same in contemplation of law as the 
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numerous other cases in which children residing out of town 
bounds attend school within the incorporated towns. The fact 
that Japonski Island is a Federal reservation, not susceptible to a 
Territorial property tax makes no difference. The people on the 
island are subject to our School Tax and such other personal taxes 
as the Legislature may choose to enact. } 


Therefore, the Territorial law which authorizes refunds to 
cities for out of town pupils applies equally to Sitka in the instant 
situation. 


Subject: LIQUOR LICENSES 
January 16, 1948 
R. E. Baumgartner, Attorney at Law, Seward: 


I have your letter of January 10, 1948, in which you say that 
there is some local controversy as to whether owners of Beverage 
Dispensaries holding Beverage Dispensary Licenses are also liable 
for payment of the license fee for dealers in non-alcoholic bever- 
ages—Deptax Form 27. 


This is not a new question. Five years ago when I was 
United States Attorney at Fairbanks, the license officer collect- 
ing taxes for the Territory under supervision of the Treasurer’s 
Office, sought my opinion on the same point. The ruling then as 
now is that a Beverage Dispensary License, as provided for in Ch. 
70 §.L.A. 1939, gives the holder thereof only the right to sell and 
serve on the premises beer, wine and hard liquors for consumption 
on the premises only. The tax on the business of dealing in non- 
alcoholic beverages, provided for in Subsection 16 of Sec. 3138 
C.L.A. 1933 is “a horse of another color’’, so to speak, and pertains 
to a privilege not included in a dispensary license. Therefore, the 
$10.00 tax on dealers in non-alcoholic beverages does extend to 
liquor dispensaries and the $10.00 involved is payable annually 
to the Territorial Department of Taxation. 


_ Subject: VETERANS’ TAX 
January 29, 1948 
Fish and Wildlife Service, Seattle: 
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- Your letter of January 22, 1948, addressed to the Territorial 
Treasurer at Juneau, Alaska, has been referred to this office for 
answer. 


Jurisdiction over tax collections is in the hands of the Depart- 
ment of Taxation at Juneau, subject to the legal advice of the 
Attorney General’s office. The Territorial sales and services tax 
is not a consumer sales tax inapplicable to purchases by the Fed- 
eral government. It is a levy upon the gross income of vendors 
and renderers of service. Said Act says nothing about passing on 
the tax. Obviously businessmen are inclined to adjust their prices 
to cover all costs of doing business, including said tax. 


In April of 1946 when the tax went into effect and OPA ceil- 
ings prevailed, business houses undertook to add on the 1% in sell- 
ing for cash or in billing customers. They soon found out that 
Federal disbursing officers would not pay the tax item segregated 
as such from the price of the merchandise. However, the Comp- 
troller General of the United States ruled that if the amount of the 
tax was embraced in the authorized (OPA) ceiling price, the 
government would pay. Many business concerns had difficulty 
in getting their statements in proper form so that disbursing of- 
ficers would pay the percentage recognized as a tax, but as soon 
as they did so, no further trouble was encountered. This has ap- 
plied to disbursements by the Department of Justice such as the 
U.S. Marshal in paying for supplies for the jail, the Alaska Road 
Commission in paying for tools etc., the Veterans Administration 
etc. 


This office has written over a hundred opinions on various 
phases of the tax law in question, Ch. 27 8.L.A. 1946. Enclosed is 
a reprint of said chapter. There is no mimeographed copy of all 
material on the subject of said tax available for transmittal. 


The District Court of the Third Division has lately held that 
the Evans Jones Coal Company is lable for said tax on revenues 
received by it on sales of coal to the Federal government, to-wit, 
the Alaska Railroad etc. Whether such vendors desire to or suc- 
ceed in passing on the tax to the vendee, either in the case of pri- 
vate buyers or a governmental agency, is of no consequence to 
the Territory. You might also be interested in knowing that all 
sales to the Federal government, or its agencies, are classified as 
wholesale sales subject to the tax of one-half of 1%. 
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Subject: BONDING OF MUNICIPALITIES 
February 3, 1948. 


George J. Fabricius, Wrangell Public Schools, Wrangell: 


I have your letter of January 19, 1948, in which you ask sev- 
eral questions regarding bonding the city for the erection of a 
new school building. The subject is covered in Title 48 U.S.C.A. 
Secs. 44(a), (b), (c), found in the pocket supplement. 


An incorporated city may incur bonded indebtedness up to 
ten percentum of the aggregate taxable value of the real and 
personal property within the corporate limits. Should you get 
out a new bond issue, you would have to take into account bonds 
already outstanding and issue new bonds only to the aggregate of 
the ten percent limit. Those entitled to vote in the referendum 
are qualified electors of the city whose names appear on the last 
tax assessment roll or record of such city (this includes payers of 
personal property tax as well as real estate tax) and not less than 
sixty-five percentum of the votes cast at such election shall be in 
favor of the bond issue. Bonds for school purposes would be gen- 
eral obligation bonds. The city is thereafter obligated to levy 
taxes in amounts sufficient to provide for payment of the bonds 
and interest. However, schools are a basic municipal responsi- 
bility and taxes levied to retire bonds must still be within the 
twenty-mill limit imposed by the Organic Act for municipal 
taxation. 


The city council has power to levy taxes as part of its respon- 
sibility so no referendum need be held on the subject of a property 
tax levy. The only referendum is on the question of whether to 
bond the city for the new school project. 


Nearly all these municipal bonding deals involve a careful 
check by underwriters as to exact compliance with all statutory 
requirements. If there are any flaws in the resolution by the city 
council which authorizes the referendum or in any other technical 
respect, bonding companies will not handle the bond issue. 
Therefore, I see no alternative but for the City of Wrangell to 
obtain the services of qualified counsel to assume personal respon- 
sibility for strict compliance with all necessary steps. Such coun- 
sel, acting for the city, could also help satisfy such bonding com- 
panies as show an interest in handling the bonds. 
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Subject: HEALTH DEPT.; POWERS RE. SANITATION 
February 5, 1948 


Territorial Department of Health, Juneau: 


I have looked over your memorandum of August 22, 1947. 


It is correctly stated that the only assistance that the De- 
partment of Health could give in disposition of old abandoned 
rat-breeding buildings would be through condemnation of specific 
buildings as menaces to the public health in exercises of the gen- 
eral powers granted under Ch. 26 §.L.A. 1945. 


Inasmuch as Ch. 26 §.L.A. 1945 revised the entire health 
program of Alaska and supplanted provisions of Sec. 1663 C.L.A. 
1933 centaining specific authority to destroy buildings when nec- 
essary to protect the public health, the only source of such power 
at present is seen in the general powers of the present Department 
of Health as provided in said Ch. 26. Under Sec. 6(b) of said chap- 
ter we find that the Board of Health is empowered to prevent and 
control public health nuisances, and regulate sanitation and sani- 
tary practices in the interest of public health. 


If the Board has not already promulgated suitable rules, 
rcgulations and procedures for such matters, it could do so at its 
next meeting, or through a poll of the members by the 
Commissioner. 


My only caution is that provisions for razing privately owned 
structures, even though abandoned and however dilapidated, 
should contain due process clauses granting reasonable notice and 
hearing with opportunity for the owner to dismantle the premises 
and obtain benefit of the salvage, with such dismantling by public 
authority withheld pending expiration of the time set for accom- 
plishment of the task by the owner. 


Subject: EDUCATION; LIABILITY OF TERRITORY 
February 25, 1948 


Don Foster, Superintendent, Alaska Native Service, Washington: 


I have your request for an opinion pertaining to the responsi- 
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bility of the Territory of Alaska for education of its children, in- 
cluding colored (native) children and those of mixed blood. There 
is no doubt that the Territory is primarily responsible for the edu- 
cation of its youth. To provide for the schooling of children is a 
governmental function of the highest order that is cast upon 
either a state or a territory. : 


Prior to my advent as Attorney General and under date of 
September 7, 1943, my predecessor, the Hon. Henry Roden, then 
Attorney General of Alaska, wrote an extended opinion on the 
question as to whether children of native blood must be admitted 
to white schools when demand for admittance is made. Mr. Roden 
pointed out that the Secretary of Interior has authority, under 
See. 169 Title 48 USCA to provide education for Eskimos and In- 
dians with the use of appropriations made by Congress, but that 
the Federal government, acting through the Secretary of Interior 
or otherwise, cannot be compelled.to maintain schools for natives; 
that accordingly the primary responsibility rests with the Ter- 
ritory. I do not have time to extend all of the citations invoked by 
Mr. Roden into this letter, but wish to adopt the summary which 
he set forth in his opinion: 


“(1) It is the duty of the Territorial Legislature to provide 
adequate school facilities for all the youth of the Territory. 


(2) The Territory, having undertaken the establishment 
and maintenance of a public school system, supported by general 
taxation levied upon all its residents irrespective of race, color or 
sex, cannot deny to any of its citizens and residents the equal 
protection of its laws; and hence must either admit all children of 
school age to its white schools or provide colored children and 
those of mixed blood with schools equal in all substantial respects 
to those established for white children; the Territory has no legal 
right to exclude any child from the public school system. 


(3) Children. of mixed blood are entitled to admittance to 
the white schools in the absence of schools of equal standard main- 
tained especially for them by the Territory. . 


(4) Children of pure Indian, Eskimo or Aleut blood also are 
entitled to admittance to white schools, unless the Territory pro- 
vides schools for them in every respect equal as to facilities and 
advantages with those maintained for white children. 
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(5) The fact that the federal government operates ‘‘Native”’ 
schools in the Territory under the direction of the Secretary of the 
Interior is none of the Territory’s concern and does not militate 
against the right of colored children or those of mixed blood to 
avail themselves of the facilities of the territorial schools. The 
choice is theirs whether to attend the “Native” school or the 
“White” school in the district of their residence, unless a school 
is provided for them by the Territory on a plane equal to the 
white schools. 


(6) As a matter of economy, it may be wise for children of 
pure native blood too continue to seek admittance to the schools 
conducted under the supervision of the Secretary of the Interior, 
but they cannot be compelled to do so, for: 


(7) the right of all children in the Territory, of whatever 
color, race, complexion or sex, to its educational facilities, must 
be equal under its laws.” 


I subscribe to Mr. Roden’s opinion as the law on the subject. 
However, I would not think it fair for the Federal government, as 
a matter of policy, to close all native schools without extending to 
the Territory of Alaska financial support in the premises com- 
parable to that extended for education of Indians in the several 
States. 


Subject: TERRITORIAL VEHICLE REGISTRATION 
March 1, 1948 
Robert F. Baldwin, U. S. Smelting Refining & Mining Co., Nome: 


I have your letter of February 7, 1948, in which you ask for 
classification of the words “‘motor vehicles” as used in the Terri- 
torial Vehicle Registration Act, Ch. 30 8.L.A. 1946. 


The law definition of the word “vehicle” is—‘“Any contrivance 
used or capable of being used as a means of transportation on 
land.” 


The words ‘‘motor vehicle” denote propulsion by mechanical 
power instead of by muscular exertion. 


The term “motor vehicle’ is not defined in Ch. 30 S.L.A. 
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1946. The meaning of said term is, however, indicated by refer- 
ence to the Motor Vehicle Tax Act, Ch. 85 S.L.A. 1947, entitled 
“An Act... relating to the Motor Vehicle Tax.” 


Regarding tractors we find under the motor vehicle tax law 
that the $10.00 license applies ‘‘on all other automobiles, delivery 
cars, motorcycles and tractors where customarily used on the 
streets or public highways.” We also find in the registration act, 
Ch. 30 S.L.A. 1946, that “license plates shall not be issued for any 
vehicle unless the applicant at the same time shall make satisfac- 
tory application for or shall have previously secured therefor a 
.... certificate of legal ownership.” Therefore, it follows that the 
Tax Commissioner was correct in stating that “a tractor requir- 
ing an automotive license should be registered.” It is also appar- 
ent that a tractor which your company uses on the streets in 
Nome and upon surrounding roads is a motor vehicle “customarily 
used on the streets or public highways.” Therefore, such contriy- 
ance to be operated on the streets and highways, which requires 
an automotive license, is a vehicle which must be registered under 
the Motor Vehicle Registration Act. 


Contrivances such as power shovels on cat treads or a drag- 
line on cat treads would not be considered vehicles under the pur- 
view of the two acts which I have above cited. They are designed 
not for transportation but for other purposes and their mobility 
by use of their own power on jobs that have nothing to do with the 
use of the streets or highways would not give them the character 
of vehicles. 


It also follows from the language above quoted that tractors 
and bulldozers owned by your company not customarily used on 
the public streets or highways are not subject to the motor vehicle 
license law and consequently need not be registered as to owner- 
ship under Ch. 30 S.L.A. 1946. 


By way of answer to one of your specific questions, a tractor 
customarily used on the streets and highways is a “motor vehicle” 
for the purposes of the two acts in question, whereas tractors 
equipped with dozers not customarily so used are not “motor ve- 
hicles” for the purposes of the two acts above mentioned. 
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Subject: INHERITANCE TAXES 
March 1, 1948 


M. P. Mullaney, Territorial Tax Commissioner, Juneau: 


I have read the letter of January 30, 1948, addressed to you 
by Charles J. Clasby, attorney for the Administrator of the estate 
of W. A. Coghill, deceased. I have also read the letter of Febru- 
ary 13, 1948, addressed to you by N. C. Banfield, attorney for the 
Administrator of the estate of Joseph H. Chisel, deceased. Both 
letters submit the contention that monies set aside by a probate 
court as a widow’s allowance under the provisions of Sec. 4407 
C.L.A. 1933 are not to be included with the distributable residue 
for the purpose of computing territorial inheritance taxes. 


My first impression was that the amount of such award would 
be considered a transfer of property to a beneficiary subject to the 
territorial tax set forth in Sec. 3091 C.L.A. 1933. On looking into 
the law on the question, however, I find that awards as widow’s 
allowance or for family support etc. do not constitute a transfer 
“by will or by intestate laws’, but are bestowed by the beneficence 
of the law for the benefit of the widow and the family; wherefore, 
it passes to the widow by operation of law and not under the will 
or the intestacy laws. See Re. Young’s Estate (Wyo.) 239 P. 286. 


I also find in 61 C.J. p. 1707 that the amount of money or 
value of property allowed or exempted to the widow or family of 
a decedent pursuant to statute “may and should be deducted from 
the amount on which an inheritance tax is to be computed.” 


In 28 Am. Jur. p. 72, we find, “It is generally held that the 
statutery allowance for the support of the widow is not subject 
to succession tax, since such payments are made not by virtue of 
the will or of the laws regulating intestate succession, but by order 
of the court diverting it from the purposes to which it was appro- 
priated by the will or the intestate laws.” 


The subject is also annotated in 105 A.L.R. commencing at 
Page 380, under which cases from Hawaii, New York, Tennessee, 
Montana, California and Wyoming are cited. 


The only case to the contrary allowing a succession tax on a 
widow’s statutory allowance had to do with an amended inheri- 
tance tax law which allowed specific deductions “and no other” 
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with a limited exemption to the widow of a stated sum and pro- 
vided that such exemption shall include “all her statutory dower 
and other allowances.” 


Since our law does not set up specified deductions, the general 
rule as above documented would apply in Alaska and money or 
property set aside by a probate court as a widow’s allowance is not 
subject to territorial inheritance taxes. 


Subject: ENGINEERS & ARCHITECTS 
March 3, 1948 


# 


Frank Potter, Alaska Architectural & Engineering Co., Fairbanks: 


In response to your recent request for an interpretation of 
certain phases of the Act pertaining to the Territorial Board of 
Engineers and Architects Examiners (Ch. 68 8.L.A. 1939), I sub- 
mit the following: 


You have inquired generally what is meant by the term “pub- 
lic work” as referred to in Section 10 of the Act. To assist in the 
analysis I point to the general rule as set forth in Section 15 that 
no person shall practice professional engineering or architecture 
as defined by the Act without first becoming registered according 
to the terms thereof. In Section 16(1) we find the general 
exemption— 


“This Act shall not apply to any engineer or architect 
working for the United States Government nor to any 
professional engineer or architect employed as an assist- 
ant to an engineer or architect registered under this 
Act.” 


In Section 10 we find an exception to the general exemption 
just noted. It reads as follows: 


“Section 10. Registered Engineer or Architect Re- 
quired for Public Work. Any engineer or architect in 
responsible charge of design, operation or construction 
of works by reason of which the public health and safety 
is involved, employed as assistant to a non-resident en- 
gineer or architect, shall be a registered professional 
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engineer or architect, as provided by the laws of Alaska 
regulating the registration of professional engineers and 
architects.” 


Thus, so far as “‘public work” is concerned, a professional en- 
gineer or architect employed as an assistant to an engineer or ar- 
chitect registered under this Act and who is in responsible charge 
of the job must be registered under the Act. The text of Section 
10 refers only to “responsible charge of design, operation or con- 
struction of works by reason of which the public health and safety 
is involved’, but the title of the section, which was enacted as part 
thereof, is limited in its meaning to “public work.” Therefore, I 
consider that the general language which seems to refer to all 
works affecting the public health and safety is limited in its appli- 
cation to “‘public work.” If the meaning herein is not so limited, 
practically everything that is built would in some degree affect 
the public health and safety, and, therefore, require a registered 
engineer in responsible charge of practically all construction. Thus 
the exception would become the rule. I do not think this was the 
intention of the Legislature, so I follow the limited meaning indi- 
cated by the title of the section. All that remains for clarification 
of this phase of the Act is to determine the legal meaning of the 
term “public work” or “public works.” 


For ready reference and as a lead to more exhaustive study 
should same be later required, I cite volume 35 of Words and 
Phrases, p. 433, under the heading of PUBLIC WORK. In general, 
the term “public works” is defined as ‘‘all fixed works construct- 
ed for public use.” (159 N.E. 559) However, the term relates to 
construction of public improvements and not to their maintenance 
or operation. (147 N.E. 81) It also includes “‘every species and 
character of work done for the public and for which the tax pay- 
ing citizens are liable.” (77 S.W. 560) Nevertheless, the term 
“public works” applies to railroads and other privately owned 
plants and facilities constituting works of internal improvement 
and general utility whether operated and owned by the state or 
by a county or an individual because of the peculiar character as 
to public uses and purposes of public utilities. Included in the cate- 
gory of public works are improvements to navigation, sewage 
disposal facilities, garbage disposal plants, county jails, streets, 
roads, subways, school buildings, vessels being built for the United 
States, bridges, waterworks, etc. 
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Subject : MOTOR VEHICLE LICENSES; NON-RESIDENT 
VEHICLES 


March 11, 1948 
Frank Metcalf, Highway Engineer, Juneau: 


I have scrutinized letter addressed to you by E. L. Mayfield 
under date of February 24, 1948, requesting a ruling regarding 
trucks licensed other than in Alaska which haul commodities into 
the Territory. Mr. Mayfield was under the impression that this 
office had already given an opinion on the subject. 


Please be advised that we have expressed ourselves with 
reference to the visitors’ exemption contained in Sec. 3159 C.L.A. 
1933, which applies only to cars duly licensed in another state and 
which are brought into the Territory by tourists etc. for use for 
pleasure only. In such case we stated that the visitor would be ex- 
empt from the vehicle license provisions covering such a car for 
a period of ninety days after entering Alaska. So far we have not 
ruled with regard to trucks coming into Alaska hauling merchan- 
dise in interstate commerce. 


On looking into the question, we find as follows: 


“The state (or territory) may impose fees upon non- 
resident motorists using its highways in interstate 
commerce. It may impose such fees on interstate car- 
riers.” See 5 Am. Jur. 580, Sec. 124. 


In the footnote of said section there is a citation to 82 A.L.R. 
1080, in which numerous cases are cited. 


“In St. v. Oligney (1925), 202 N.W. 893 (Minn.) where 
the statute provided that a motor vehicle temporarily 
within the state, which carried license plates as required 
by the law of the state where the owner resided and 
where the vehicle was properly registered might use the 
highways of the state for two months in a calendar year 
without further tax, but. expressly provided that the 
section should not apply to motor vehicles used in com- 
mercial freighting, the court stated that one who used his 
truck in commercial freighting clearly could not claim 
the privilege extended by me Act to non- pesos" 
motorists.” 
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The Minnesota Motor Vehicle Law has been held applicable to 
a resident of Wisconsin who owned a motor truck which he used 
habitually to transport merchandise for hire between points in 
Wisconsin and Minnesota. 


From the foregoing we conclude that the exemption extended 
through Section 3159 to visiting motorists does not extend to 
trucks or buses used commercially in Alaska even though regis- 
tered and licensed in another state or Canada and even though 
they are hauling passengers or goods in interstate commerce, 


It is suggested that the patrolmen at Tok be authorized to 
issue vehicle licenses to truckers coming over from Canada and 
that they be supplied with application forms and license plates 
for that purpose. 


It would also appear that upon proof of registration in the 
states or Canada, the patrolmen should also be prepared to issue 
territorial certificates of ownership in conjunction with issuance 
of territorial vehicle licenses. 


Subject: INDEPENDENT SCHOOL DISTRICTS 
March 13, 1948 
James C. Ryan, Commissioner of Education, Juneau: 


I have your letter of March 8, 1948, in which you ask the 
following question: 


“Does the school board of an independent school district 
have the right to set the date of the annual school board 
election?” 


The answer is in the negative. The third paragraph of Ch. 77 
S.L.A. 1935 states that the school board election ‘‘shall be on the 
same day and at the same time as the city election in such 
districts.” 


As to the first board, the time of election would be fixed by 
the District Court, who, when acting upon the petition, and if all 
requirements have been met “shall order an election in said pro- 
posed district for the purpose of determining whether the people 
desire such incorporation .... Although nothing is said at 
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this point regarding election of members for the first school 
board, we find under Sec. 7 that ‘“‘the judges shall declare the 
five candidates who have received the greatest number of votes 
duly elected.” 


In Section 8 we find, “The school board chosen at said elec- 
tion, as well as those chosen at subsequent elections, shall be 
qualified voters of the school district.” 


Section 9 calls for a drawing to determine which of the five 
persons elected shall serve the one-year term, which the two-year 
term etc., after which an election for one position shall be held 
annually. It is clearly the intent and purpose that school board 
members are to be elected at the election at which the district is 
established so that the court would provide accordingly in its or- 
der “ordering an election.” 


You also ask the following question: 


“On what date do school board members who are elected 
at such elections take office and become functioning 
members of the school board ?” 


The third paragraph of Ch. 77 8.L.A. 1935 provides that “within 
seven days after each annual school board election ... the Board 
shall organize and annually elect one of its members as president 

” Members may organize immediately after the initial 
election. 


Subject: LIQUOR LICENSES 
March 15, 1948 


Jack Allman, Secretary, Alaska Retail Liquor Dealers Association, 
Fairbanks: 


I have your letter of March 6, 1948, in which you point out 
that the $110 wholesale internal revenue occupational tax card 
does not limit the quantity of liquor that the holder may sell.’ You 
say that some of your members contend that they should be able 
to sell more than five wine gallons in a day to a particular pur- 
chaser notwithstanding the restriction of the Alaska Act. 


Please be advised that the Twenty-first Amendment of the 
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Constitution, which repeals the Eighteenth Amendment, provides 
in Section 2— 


“The transportation or importation into any state, terri- 
tory, or possession of the United States for delivery or 
use therein of intoxicating liquors, in violation of the laws 
thereof, is hereby prohibited.” 


This means state option as to all degrees of liquor traffic to the 
point where a state may remain dry. This means that notwith- 
standing the usual safeguards to interstate commerce in connec- 
tion with which a state may not bar goods from another state, 
liquor may still be barred. In other words, it is in a class by itself. 
If a state can go so far as to maintain total prohibition, it can en- 
force any lesser restrictions. The Federal tax is not a license and 
assumes that the laws of the state or territory are being complied 
with. Persons who hold liquor licenses from the Territory of Al- 
aska do so entirely on the Territory’s terms. Therefore, the re- 
strictions of the territorial law are basic and Federal tax cards are 
not in derogation thereof. 


The Alaska law does not authorize issuance of licenses to any 
one person in both wholesale and retail categories. The person 
desirous of being in the liquor business may be licensed only in 
one field or the other. There is no formula that I know of whereby 
a person holding a retail license can obtain any other license which 
would permit him to sell more than five wine gallons to a single : 
customer in any one day. 


Subject: ALASKA CODE 
March 23, 1948 
Hon. E. L. Bartlett, Delegate, Washington: 


On the subject of the enactment by the Legislature of the 
Territory of Alaska of a code of laws for Alaska, the following 
language of the Organic Act is no obstacle. 


“No law shall embrace more than one subject, which 
shall be expressed in its title” 


This language looks like a restriction which would prohibit the 
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Alaska Legislature from passing one copie enactment. 
of Alaska’s laws as a code. 


However, through the citations submitted by Mr. Silverman 
(50 Am. Jur. 184, Sec. 203), I find that almost identical restric- 
tions in state constitutions have been gotten around by the courts 
so that state legislatures have been enabled to enact state codes in 
states where such restriction is found in their constitutions. In 
the case of Central of Georgia Railway Co. v. State of Georgia, de- 
cided in July 1898 by the Supreme Court of Georgia and reported 
in 42 L.R.A. 518, I find from case references contained in the opin- 
ion that this matter was fought out in the courts in Georgia, 
Washington, Texas, West Virginia and Minnesota in the late 
1800’s. The Supreme Courts of all of said states held that the 
Legislature could adopt a code notwithstanding restrictions in 
the state constitutions comparable to the restriction above quoted 
from our Organic Act. Inasmuch as our Organic Act is tanta- 
mount to a constitution for Alaska, the reasoning that applied in 
the cases involving state constitutions would apply to Alaska. 


Subiect: MOTOR FUEL TAX 
March 26, 1948 
-Waino Hendrickson, Mayor, Juneau: 


You have inquired if money in the Territorial special fund 
composed of proceeds from the Motor Fuel Tax would be available 
for construction of airport terminal facilities for the City of Ju- 
neau. The fund in question, under the administrative jurisdiction 
of the Highway Engineer, is known as the “Roads, Airfields, 
Water and Harbor Facilities Fund” and is to be expended for 
“roads, airfields, water, and harbor facilities.” 


As concerns establishment of such installations for municipal 
corporations, it is a long standing administrative practice for the 
Highway Engineer to contract with a municipal corporation under 
which the cost of such installations is shared by the Territory and 
the City, with responsibility for construction assumed by the City. 
In effect, the Highway Engineer, in consultation with the Board 
of Road Commissioners, decides upon the merits of an application 
from a city and decides how much to allot for a particular project. 


REPORT AND OPINIONS OF THE ATTORNEY GENERAL 79 


Ownership of the improvement vests in the city and responsibility 
for subsequent operation as a public facility rests with the city. 


The main question as respects the proposed application of 
the City of Juneau is whether the word “airfields” is broad enough, 
as used in the statute, to include airport facilities such as waiting 
rooms for passengers, cargo sheds etc. Earlier legislation refer- 
ring to the powers of the Board of Road Commissioners and the 
Highway Engineer spoke of “construction, reconstruction, altera- 
tion and repair of public roads, highways, bridges, ferries and 
aviation fields.” (Sec. 1711 C.L.A. 1933.) On the other hand, 
Ch. 33 S.L.A. 1947, which establishes the fund above mentioned 
authorizes the Engineer to “expend for... . airfields.” It is 
noted that expenditures “for” airfields is broader than expendi- 
tures for “construction, maintenance and repair’’, as establishment 
of an air terminal building, for example, would be “for” the 
airfield. 


In looking through the statutes and cases available in my 
library, we do not find the term “airfield” referred to. We find 
“airport”, “aviation field” and “landing field”. However, in the 
case of Wichita v. Clapp, 263 Pac. 12 (Kansas) the term “airport” 
is used synonymously with “landing field’. In the opinion ren- 
dered in said case we find references to statutes in Montana, Ohio 
and Pennsylvania authorizing towns to acquire “landing fields” 
and exercise jurisdiction over same. The implication is that the 
term “landing fields” is broad enough to embrace all land, build- 
ings, structures or other improvements necessary or convenient 
in the establishment and operation of such fields. 


In the case of Moore v. Gordon, 122 S.W. 2d 239, (Texas), we 
find the term “airport” defined as follows: 


“An airport within the meaning of a statute authorizing 
cities to maintain airports includes all land, buildings, 
structures or other improvements necessary or conven- 
ient in the establishment and operation of an airport.” 


From the foregoing it is my conclusion that the term “air- 
fields” in connection with which money may be allotted by the 
Territory out of the Motor Fuel Tax Special Fund, is broad 
enough as used in said statute to include not only airstrips but 
also the usual airport facilities, from which it follows that the 
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City of Juneau is eligible in the premises under the purview of 
the Act. 


Subject: ELIGIBILITY TO VOTE | 
April 1, 1948 
A. A. Owen Jr., President, Central Labor Council, Kodiak: 


I have your letter of March 27, 1948, in which you ask whether 
officers and enlisted personnel and civilians who reside on the | 
Naval Reservation near Kodiak are eligible to vote in Territorial 
elections. Please be advised: 


Generally speaking, arrival in Alaska by a resident of another 
state or territory on a tour of duty in the armed forces does not 
gain him legal residence in Alaska. Such person is registered 
with the Army from the state of his legal abode, is compelled to 
come to the Territory under orders, is subject to being removed 
from the Territory at any time, and does not lose his former legal 
domicile. Accordingly there is little that a man in the armed 
forces can do to abandon his old domicile and establish a new one. 
Therefore, the officers and enlisted personnel of the Naval Reser- 
vation (unless some local boys are included) are not legal resi- 
dents of Alaska entitled to vote at Territorial elections. It is likely © 
that most of them will avail themselves of absentee ballots from 
their home states so that they may vote for President. 


As to civilians who reside on a Naval Reservation, please be 
advised: Alaska residents who have voted at previous elections 
but who have lately been working on the Naval Reservation and 
have their quarters there are entitled to vote. The only difficulty 
they would have is that they have not had their principal abode 
in their previous voting precinct. However, you will find that 
the United States Commissioner has the authority to set up poll- 
ing places so would be legally authorized to establish a polling 
place on or near the Reservation to accommodate those resident 
Alaskans who are working and living on the Reservation. 


As to civilians brought in from the States on contract, you 
will find that most of them have not burned their bridges behind 
them and are still legally domiciled in the States. As to such 
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persons, the question must be resolved in each case on the facts 
in the particular case. The first requirement would be physical 
presence in the Territory during the past year. Legal domicile, 
otherwise referred to as legal residence, hinges mostly upon the 
intent and purpose of the individual citizen as manifested by his 
acts and commitments incident to the usual conduct of his affairs. 


On the subject of procedure for establishing voting precincts, 
you will find that Sec. 1433 C.L.A. 1933 provides that each record- 
ing district shall constitute one election district and the U. S. 
Commissioner shall divide his election district into such number 
of voting precincts as may in his judgment be necessary or con- 
venient etc., provided that no such voting precinct shall be es- 
tablished with less than thirty qualified voters resident therein. 


Subject: TERRITORIAL SCHOOL TAX 
April 2, 1948 
M. P. Mullaney, Tax Commissioner, Juneau: 


The Canadian citizen who spends a few months in Skagway 
during the winter on a visitor’s visa, in connection with which 
he is barred from taking employment in Alaska, is not liable for 
the Territorial School Tax any more than a tourist who comes 
through on a boat, or a non-resident who drives into and out of 
Alaska by car under a 90-day visitor’s status. However, the mo- 
ment a visitor engages in any gainful occupation or employment, 
he becomes at least a temporary resident “in this Territory” 
immediately subject to the tax, while permanent male residents 
over 21 and under 55 are subject to the $5.00 tax annually whether 
gainfully employed or not. 


Although the Act (Ch. 38 §.L.A. 19438) is not clear and could 
easily be read to mean the opposite of this letter, it is observed 
that as a matter of policy and long-standing administrative prac- 
tice, tourists and other visitors temporarily “‘in this Territory or 
the waters thereof” have been regarded as exempt from said tax 
unless and until any such person settles upon some gainful occu- 
pation or employment in the Territory. 
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Subject: FISHERY REGULATIONS 


April 12, 1948 
Henry A. Benson, Commissioner of Labor, Juneau: | 


I have your letter of April 5, 1948, in which you ask us to give 
our opinion as to the meaning of the term “resident” as it applies. 
to the fishery regulations issued by the Fish and Wildlife Service. 
You point out that in the 1947 Fishery Regulations, Sec. 204.17, 
(which section is identical in the 1948 regulations), it is provided 
in part that “boats operated by Alaska residents shall have | in ad- 
dition the letter ‘A’ before the number.” 


An answer to your question involves a study and interpreta- 
tion of Federal statutes found under the heading of Alaska Fish- 
eries in Title 48 USCA Secs. 220 et seq, jurisdiction of which is 
vested in the Department of the Interior. Therefore, if the De- 
partment of the Interior still had “Counsel at Large” in Alaska, 
I would refer the matter to him. It is definitely a matter for in- 
terpretation by Federal attorneys, particularly the office of the 
Solicitor of the Interior. However, because of the general interest 
to Alaskans, I will express my views. 


Generally speaking, the Alaska commercial fisheries have 
never been circumscribed with particular attention to the matter 
of Alaska residency. However, by Act of April 7, 1938, commer- 
cial salmon fishing by non-residents was prohibited in the Bristol 
Bay Area so far as taking fish with a stake net or set net is con- 
cerned, reserving the right to so fish to persons who are citizens 
of the United States and who shall have continuously resided for 
the period of at least two years within said area. In the Alaska 
Game Law, 48 USCA Sec. 207, residence as a prerequisite to hunt- 
ing and fishing in Alaska is defined as follows: 


“A citizen or a national of the United States who has re- 
sided in the Territory for a continuous period of twelve 
months immediately preceding his claim for resident 
hunting, trapping, fishing or other privileges under this 
subsection, or a person not a citizen or a national of the 
United States who has in good faith declared his inten- 
tion to become a citizen of the United States, whose | 
declaration of intention is in good standing, and who has 
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resided in the Territory for a like period, shall be con- 
sidered a resident.” 


Since Sec. 204.17 of the Fish and Wildlife Regulations re- 
quires boats operated by ‘‘Alaska residents” to have the letter “A” 
before the boat number, it would naturally be of interest to all 
concerned to know whether the regulation refers to the two-year 
residence period applicable to stake and set net fishing or to the 
usual conception of twelve months inhabitancy in Alaska as the 
period for determining Alaska residence. The words “continuous 
residence” import the maintenance of some sort of abode or home 
in Alaska and would mean approximately the equivalent of legal 
domicile. Legal residency anywhere hinges mostly upon the in- 
tent and purpose of the individual citizen as manifested by his acts 
and commitments incident to the usual conduct of his affairs. 
Therefore, a person who lives in Alaska and regards it as his per- 
manent location and headquarters, is, for all general purposes, in- 
cluding the franchise, a resident of Alaska if he has been here for 
at least twelve months. If a person who settled here for a period 
of twelve months and exercised the right to vote here etc. had 
become legally domiciled in Alaska, it would be anomalous to say 
that he was not eligible as a resident for allotment of a boat under 
that category in the Bristol Bay commercial fisheries. 


Therefore, it is my conclusion that the word “resident” as 
used in the Fish and Wildlife Regulations refers to the one-year 
period and not to the two-year period which is specified only for 
the particular subject of fishing by a restricted group of persons 
with stake nets or set nets. 


Subject: TERRITORIAL VEHICLE LICENSE TAX 
April 12, 1948 
W. P. Plett, Regional Administrator, C.A.A., Anchorage: 


I have your letter of April 1, 1948, in which you inquire 
whether CAA employees stationed at Annette Island are lable 
for the Territorial Vehicle License Tax on their privately owned 
automobiles. You point out that they use said cars on roads cov- 
ering Annette Island, including one connecting Metlakatla with 
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the airfield, and that said roads are maintained by the United 
States in connection with use of the airfield. 


Please be advised that since said road between Metlakatla 
and the airfield is open to the use of all persons seeking to go be- 
tween either Metlakatla and the airfield or Ketchikan and the 
airfield, it is a public road and is none the less a public road be- 
cause it is maintained by the United States. All roads in the For- 
est Reserve in Southeastern Alaska are maintained by the United 
States entirely at the expense of the United States, under juris- 
diction of the PRA, yet persons driving vehicles thereon must pay 
the vehicle license tax. 


Subject: TERRITORIAL SCHOOL TAX 
April 14, 1948 
Stanley Baskin, Assistant U. S. Attorney, Juneau: 


Pursuant to our phone conversation, I have looked into the 
matter of prosecutions for misdemeanors based on failure to pay 
Territorial School Tax provided for in Ch. 38 §8.L.A. 1943. Section 
7 of said Act, which provides that criminal proceedings shall be 
in the name of the Territory and that fines shall be covered into 
the Territorial Treasury, was amended by Ch. 80 S.L.A. 1947 de-: 
leting all reference to deposit of fines in the Territorial Treasury. 
Said amendment was brought about at the instance and request of 
this office for the reason that the Alaska Legislature has no au- 
thority to direct disposition of monies collected under the Federally 
maintained judiciary in contravention of Federal law on the sub- 
ject. In the Act of June 6, 1900, compiled at 48 USCA Sec. 108, we 
find as follows: 


“The Commissioners shall keep a record of all fines and 
forfeitures received by them and shall pay over the same 
quarterly to the Clerk of the division of the District Court 
in which they were appointed.” 


So far as the judiciary is concerned, the Act of June 6, 1900, 
is the Organic Act and cannot be contravened by action of the 
Alaska Legislature. Therefore, fines imposed in all criminal pro- 
secutions, including fines which stem from school tax violations, 
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must go to the Clerk of the District Court, as directed by Congress. 


The reason for retaining the provision that proceedings under 
the School Tax Act shall be in the name of the Territory was im- 
pelled by the amendment to the Organic Act approved August 29, 
1914. It is provided that, 


“In prosecutions growing out of any revenue law passed 
by the Legislature, the costs shall be paid as in civil 
actions and such prosecutions shall be in the name of 
the Territory.” 


This is an exception to the general rule found in Section 5154 
C.L.A. 1933, which provides, 


“In a criminal action in the Territory of Alaska the 
United States is the plaintiff and the person prosecuted 
is the defendant.” 


It should be noted, however, that.authorization by Congress 
for the Territory’s name to be used as plaintiff in prosecutions 
growing out of territorial revenue measures does not detract from 
the province of the District Attorneys as prosecutors. It is well 
known. that only the District Attorney or his assistant may appear 
before a grand jury, which body may investigate misdemeanors 
as well as penalties, and that in all respects it is suitable and 
proper for the prosecutor’s office to handle prosecutions. It is 
uniform in the other three divisions for the United States Attor- 
ney to handle school tax prosecutions. 


It is, however, opportune that you called the matter to my 
attention, as the requirement contained in the Act of August 29, 
1914, is that in prosecutions growing out of territorial revenue 
laws, costs shall be paid as in civil actions. This would mean 
that upon filing complaint, the usual filing fee would have to be 
deposited with the Commissioner and that the judgment, if en- 
tered against the defendant, would include judgment for costs. 
Therefore, we shall advise the Tax Department that in school tax 
prosecutions it will have to voucher for and obtain a territorial 
check in the amount of $3.30 as a filing fee necessary to institution 
of the action and arrange to be present with the District Attorney 
at the filing thereof for the purpose of such payment. I will also 
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advise the Tax Department that it will have to pay the Marshal’s. 
office for serving the warrant after same has been issued. 


| Regarding recovery of costs against the defendant in the 
event a conviction is obtained, it would appear that the Territory 
of Alaska has granted a special dispensation by virtue of Ch. 75 
S.L.A. 1923. Section 1 of said chapter reads as follows: 


“That no costs shall be taxed to the defendant in any 
criminal case or proceeding ccmmenced or prosecuted 
in any of the courts of the Territory of Alaska.” 


Accordingly it can be seen that to prosecute misdemeanor charges 
for school tax violations, the Department will have to advance 
costs, which cannot be recovered in the judgment rendered in the 
case. However, such prosecutions may serve as a stimulus in 
prompting people generally to pay their school taxes. 


Subject: POWERS OF CITY COUNCIL 
May 11, 1948 
Roy Lee, Anchorage: ; 


In response to your letter of April 23, 1948, I submit as 
follows: 


Sub-section 21st of Sec. 2383 C.L.A. 1933 provides under the 
enumeration of powers of a City Council as follows: 


“By general ordinance to provide for the licensing and 
regulating of the use and operation of motor vehicles 
within the municipality .....°+ ” 


With reference to the exercise of such power, we find in 5 
Am. Jur. 590, at Sec. 150, 


“The local authorities frequently have power to lay a 
license tax upon automobiles of residents of the munici- 
pality, and upon persons residing outside of the corpor- 
ate limits who employ their machines in furtherance of 
business or occupations carried on within the city limits, 
but they do not have the right to levy such tax on motor 
vehicles of non-residents whose business or pleasure casu- 
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ally carries them into or through the city, since this 
would be in derogation of the public right of user of the 
Biotiwaysroly wiesstate-~ i wos 


Subject: UNION CONTRACTS WITH MUNICIPALITIES 
May 11, 1948 
Ralph H. Cottis, Attorney at Law, Anchorage: 


I have your letter of May 6, 1948, in which you ask us for copy 
of an opinion issued by this office regarding the ability of a public 
agency to enter into union contracts. 


Please be advised that the City of Anchorage had the same 
question arise last June in regard to employees of the municipally 
owned utility. When I looked into the matter at that time, in 
connection with which I received several citations from Attorney 
Buell Nesbitt, I definitely ascertained that there is no question 
of the authority of a municipal corporation to contract with a 
labor union as regards employees connected with a municipally 
owned utility or other proprietary operation. The question which 
arose at that time was whether the City Council could contract for 
a full year, a portion of which year would extend beyond the term 
of certain Council members then in office. Citations noted were 
as follows: 


Vol. 34 Words and Phrases, p. 601 et seq; Butter v. 
City of McMinville, 268 P. 760; 126 Ore. 56; Miller v. 
Incorporated Town of Milford, Iowa, 276 N.W. 826; 
General Petroleum Corp, of Cal. v. City of Los Angeles, 
70 P. 2d 998, 1000; Jacobberger v. School Dist. No. 1, 
Multnomah County 256 P. 652. See also State ex rel 
Grant Falls Housing Auth. v. City of Great Falls, 100 
P. 2d 915 (Mont.); City of No. Newton v. Reiger, 103 
P. 2d 873 (Kansas); Denio v. City of Huntington Beach 
(Cal.), 140 P. 2nd 392. Also McBean v. City of Fresno et 
aie Cal) $4482 20-392, 


However, your inquiry with reference to request from the 
Building Service Employees Union for a union shop contract with 
the Anchorage Independent School District raises a somewhat 
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different question. Education as a primary function of the state, 
however it may be delegated to municipalities and school districts, 
is a governmental rather than proprietary function. Nevertheless 
the power granted to the school board is very broad and contains 
no restriction with reference to entering into annual contracts 
with a labor union for custodial services etc. Sec. 2 of Ch. 77 
S.L.A. 1935 provides that the school board of five members “shall 
have the exclusive management and control of school matters in 
the district; 7. | 


With respect to the usual limitation that the governing body 
of a public agency may not bind those who succeed the members 
thereof, it will be noted that one member of the School Board is 
to be elected in April of each year so the question might arise as to 
whether a contract entered into by a school board would be bind- 
ing beyond the period ending with the ensuing April election. It 
could be argued that with the election of a new member, a new 
board takes office in April and is not bound by a contract entered 
into by the previous board. However, in practice it will be found 
that four members out of the five are holdovers each year, with 
only one new member elected. Therefore, the technical aspect 
could be resolved by having the new board (consisting of four 
holdovers) ratify such contract for the balance of the current 
school year. It is obvious that the sensible thing to do is contract 
from one school year to the other and not have contracts expiring 
in April of each year. 


It is my opinion that there is nothing in the law to preclude 
a public agency, such as a school district, from negotiating and 
entering into a union shop contract with a union prepared to 
supply personnel for rendition of required services. On the other 
hand, so far as I know, there is no legal obligation upon a public 
agency to deal only with such a union in securing employees for 
custodial services ete. The school district, through its board 
members, has freedom, at least from the legal standpoint, to 
solve its problems one way or the other in accordance with what 
it deems advisable in the premises. 


Subject: RESERVATIONS FOR NATIVES; SCHOOLS 


May 17, 1948 
Don C. Foster, Alaska Native Service, Juneau: 


REPORT AND OPINIONS OF THE ATTORNEY GENERAL 89 


I have perused letter of April 29, 1948, addressed to this office 
in your behalf by Dr. George A. Dale, Alaska Native Service Di- 
rector of Education. In said letter it is pointed out that in keep- 
ing with the policy of the Alaska Native Service withdrawing its 
activities from Southeastern Alaska, the Annette Island Council 
of Metlakatla has been asked to consider assuming the responsi- 
bility of financing and operating the Metlakatla school, in con- 
nection with which they would either have to raise the entire 
amount by local taxation or organize as an independent school 
district under territorial law, for the purpose of securing the 
usual territorial refunds made available to incorporated cities 
and incorporated school districts. 


It is then noted that upon inquiry by the Annette Island 
Council to the Territorial Commissioner of Education as to the 
idea of organizing an independent school district at Annette under 
territorial law, Mr. Robinson, Deputy Commissioner of Education 
of the Territory, replied that the Annette Island Reservation was 
a federal instrumentality which pays no taxes to the Territory 
and would not be eligible for territorial funds as now applicable 
to cities and incorporated school districts generally. Mr. Robin- 
son cited the case of Territory of Alaska v. Annette Island Pack- 
ing Co., 289 Fed. 671. In said case the court did not go so far as 
to say that Annette Island was a Federal instrumentality for all 
purposes, including financial assistance for schools, but the court 
did say that the Indians have the exclusive use of all lands in the 
reservation under supervision of the Secretary of the Interior 
through rules and regulations governing the use of the island to 
be promulgated by the Secretary of the Interior, pursuant to 
which the Secretary of the Interior has leased a cannery site to 
the Annette Island Packing Company, giving it the exclusive right 
of fishery in the waters belonging to the reservation, in considera- 
tion of conditions which require purchase of all material from the 
Indians, employment of native labor etc. The court also held that 
such cannery was a Federal instrumentality and as such was 
exempt from territorial taxation as the imposing of territorial 
taxes, if permitted, might be destructive of the means adopted by 
the government to carry out its purposes and obligations. 


In observance of such special character of the Annette Island 
Reservation, the Territory has never collected pack taxes from 
the cannery, and the records of the Department of Taxation do 
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not show that school taxes have been paid by Annette Island 
Indians resident on the Reservation, nor do such records show 
that resident fishing licenses have been collected from the Indians 
fishing in the waters of the Reservation. Therefore, the admin- 
istration of the Annette Island community under what appears to 
be a virtually exclusive Federal jurisdiction raises a serious ques- 
tion as to eligibility of said community to organize as an incor- 
porated school district under territorial law and obtain refunds 
from the Territory of territorially appropriated money, which 
refunds would be in the neighborhood of 75% of the cost of oper- 
ating a school or schools. 


I might say that the Territory fully recognizes, under the 
authority of the Ninth Circuit Court case above cited, that it has 
no power to lay a tax on the means or instrumentality of the 
United States as established at Annette Island. However, such 
severance of Annette Island from the rest of the Territory would 
logically work both ways. Nevertheless past exclusive Federal 
supervision and jurisdiction would not necessarily prevent satis- 
factory arrangements being made from this point on. As I under- 
stand it, it is not the desire of the Territory that Annette be sev- 
ered from participation in territorial affairs and programs as 
part and parcel of the Territory of Alaska. It is merely a practical 
proposition. Every right carries a reciprocal obligation. If An- 
nette is to cbtain school refunds, and, let us say, the benefit of 
other territorial programs, some method must be devised whereby 
the Annette community will share in the cost of such benefits and 
programs. It occurs to me that many Federal activities and in- 
strumentalities such as housing projects contract with local 
authorities to make payments for local facilities and services on 
an “in lieu of tax” basis. Might I not suggest that you take this 
matter up with the Department of the Interior for an expression 
of its views as to the problem at hand and for some suggestion 
for an “in lieu of tax’ device to bring about participation by the 
Annette Island community in respect to schools and other terri- 
torial programs. : 


Subject: RIGHTS-OF-WAY ALONG SECTION LINES 
May 17, 1948 
May C. Carter, U. S. Commissioner, Wasilla: 
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I have your letter of April 26, 1948, in which you ask several 
questions as to whether there are rights-of-way along section 
lines. Please be advised that there is no Federal law extended to 
Alaska which specifically establishes a right-of-way along section 
lines. It was not until the first part of the present Congress that 
Congress passed an act which provides that from now on there 
shall be reserved in all patents a right-of-way for roads and trails 
to be constructed by the government. This right-of-way refers 
to any suitable location upon a patented tract and is not necessar- 
ily limited to section lines. In such connection, if any improve- 
ments are damaged or destroyed, the government will pay fair 
compensation. 


However, none of the many patents issued prior to the act 
mentioned have contained reservations with reference to roads. 
It, therefore, follows that if a person gets a patent without reser- 
vations, he has full rights and cannot be encroached upon (unless 
it be by exercise of the right of eminent domain.) The only ex- 
ception would be in the case of a public road being established 
and used for a period of time prior to the issuance of patent. In 
that event the patentee would probably consider the patent sub- 
ject to the established roadway. If he would not acquiesce, how- 
ever, and block the road, the matter would have to be taken to 
court for an adjudication as to the existence of such public right- 
of-way. 


It follows from what I have said that there is no reservation 
for rights-of-way along the center lines. Use of a trail or road 
along a center line across a patented tract by a particular person 
would not constitute a public user. The person using such trail 
would be merely a permitee and his right to go across the other 
person’s land could be terminated by such other person. The 
trouble arises when persons who are neighbors and on good terms 
with each other give oral permission to use trails ete. Then when 
some difference arises between the parties, such permission is 
cancelled and tempers flare. It is obvious that any person own- 
ing a patented tract may grant a written easement for a right- 
of-way in consideration of some nominal annual payment. Such 
grant of a right-of-way can not be terminated at will and would 
run for the entire term .prescribed and the person holding the 
easement would be entitled to enforce it. It seems to me that 
people living as neighbors in a small community should solve their 
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practical problems in a neighborly way. If a person has a house 
across a section line and owns the land on both sides of the section 
line, he cannot be compelled to move his house but could easily 
arrange with his neighbor to use some trail detouring around the 
improvements. 


In any case where neighbors get technical and indulge in 
recriminations, it can only lead to factional alignments and do 
substantial injury to the whole community. 


Since the Commissioner’s Court has no jurisdiction over cases 
involving estates in land, parties to disputes of that character 
should be referred to attorneys in the private practice and should 
be guided by the advice of counsel. If actions are brought to quiet 
title or establish an easement for a right-of-way or otherwise, 
such action would be brought in the District Court. I do feel, 
however, that a U. S. Commissioner in a small community can 
serve a useful purpose as an arbitrator of local disputes, so to 
speak, and point out to these people that they should accommodate 
each other for the mutual good and that, generally speaking, it 
is not going to hurt one party if he lets another use a path across 
his land. Generally reciprocal favors can be granted by the other 
party, and a little grass-roots common sense pointed out by a per- 
son in your position can solve a lot of problems that are beyond 
the reach of legal procedure. 


As far as a road block is concerned which you are unable to 
get removed by persuasion, the aggrieved party should talk the 
matter over with the U. S. Attorney and not take the law in his 
own hands. It is better to be wise and safe than heroic and 
SOrry. 


Subject: WORKMEN’S COMPENSATION 
May 17, 1948 


Henry A. Benson, Chairman, Alaska Industrial Board, Juneau: 


I have perused letters addressed to the Alaska Industrial 
Board from E. M. Miller of United Pacific Insurance Company 
under date of April 28, 1948, inquiring if the Alaska Workmen’s 
Compensation law is applicable to the Annette Island Packing 
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Company and to the Angoon Native Community Association op- 
erating under the name of Hood Bay Salmon Company. 


Let us first consider the Annette Island phase of -the matter. 
In the case of Territory of Alaska v. Annette Island Packing Co., 
289 Fed. 671, the court held that the cannery operating under lease 
by the government upon a congressionally established Indian 
reservation was an instrumentality of the United States, and that 
the natives of the reservation were wards of the Federal govern- 
ment. The court held that as such instrumentality, the cannery 
was exempt from territorial taxation because “... the tax, if per- 
mitted, might be destructive of the means adopted by the govern- 
ment to carry out its purposes and obligations.” 


The exclusive lease granted by the Secretary of the Interior 
to the Annette Island Packing Company, which required the lessee, 
among other things, to purchase all materials possible from the 
Indians at market prices, to employ the Indians in connection 
with the operation and to cooperate with the commercial company 
of the Indians in every way possible and to purchase from the In- 
dians all requisite box shooks and lumber at market prices, might 
very well contain contract provisions that natives working for the 
cannery are covered by the Harbor Workers and Longshoremen’s 
Compensation Act or the Federal Employers Liability Act, as the 
case may be. 


The Act of March 3, 1891, which declares that Annette Island 
“be set apart as a reservation” for the use of the Indians, em- 
powers the Secretary of the Interior to make rules and regulations 
for the government of the Indians in the occupation of the island, 
which regulations so authorized by Congress have the force of 
law. Therefore, it is impossible for this office to state categori- 
cally at this time whether the Alaska Workmen’s Compensation 
Law is applicable to the Annette Island Cannery because we pres- 
ently lack full information as to the contracts and arrangements 
entered into by the Secretary of the Interior with the packing 
company. My suggestion is that the insurance company repre- 
sented by E. M. Miller take the matter up with the Department 
of the Interior. If the Department of the Interior can show that 
by virtue of rules and regulations promulgated by the Secretary 
of the Interior and through the terms of contracts and arrange- 
ments entered into by the Secretary of the Interior with the 
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packing company, the Federal government has fully occupied the 
field of workmen’s compensation with respect to said cannery, 
the territorial workmen’s compensation act would not apply 
thereto. 


With respect to the Hood Bay Salmon Company, I have no 
direct knowledge of the arrangements which now exist between 
the Federal government and the cannery operators. If Mr. Miller’s 
understanding is correct that the United States, acting as trustee 
for the Angoon Community Association, will actually be the em- 
ployer of natives working for the Hood Bay Cannery, it would 
appear that the territorial workmen’s compensation law would 
not apply to such cannery. It would be presumed that the Sec- 
retary of the Interior devised workmen’s compensation coverage 
along Federal lines rather than under the purview of the Alaska 
Workmen’s Compensation Act. 


Subject: ALLOTMENTS FROM MOTOR FUEL TAX FUND 
May 20, 1948 
Victor C. Rivers, Anchorage: 


I have perused a copy of your letter of May 10, 1948, ad- 
dressed to Frank Metcalf, Territorial Highway Engineer. I find 
from consulting with Frank that he has already issued the sug- 
gested draft of open letter to the people of Homer requesting them 
to organize as a public utility district, or in some other manner, 
as a prerequisite for allotment of money to Homer for construction 
Ofc a: dOcK. 


The suggestion that you made with reference to Homer would 
pertain to other applications arising from other places within the 
Territory. I am suggesting that all rural localities applying for 
allotments for airport or harbor facilities should be required to 
organize either as cities of the second class or as public utility 
districts. To insist upon such requirement would be sound policy. 
Of course, a few exceptions to such policy could be made in the 
case of grading country airstrips adjacent to outlying mining 
operations in connection with which it has been the practice to 
allow some operator a few dollars each year for establishment or 
maintenance of such strips. 
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There are two ways for the people of Homer to organize. In 
Sections 2481 et seq C.L.A. 1933 we find that any community 
having fifty or more permanent inhabitants may form a munici- 
pal corporation of the second class. Procedure to be followed is 
then set forth. However, organization as a city of the second 
class would obligate the locality to supply its own school instead 
of enjoying a territorial school fully supported by the Territory. 
As a small community, it would no doubt come in under the 85% 
refund level. If the people of Homer could see their way clear, I 
should think it would be advisable to organize a municipality so 
that they would be in business for all purposes. 


The second method of organizing would be as a public utility 
district authorized in Ch. 71 8.L.A. 1935. The procedure for or- 
ganizing is almost verbatim with that prescribed for organizing 
an independent school district. The petition must not only be 
drafted in proper form, but must be presented to the Judge of the 
District Court for the judicial division in which the proposed 
public utility is located, signed by the necessary number of quali- 
fied persons, and contain a description of the area involved, with 
boundaries, number of inhabitants etc. After the petition is 
filed, notice must be given, order entered setting the matter for 
hearing and order drafted designating the date of election and for 
appointment of judges etc. to supervise the election of officers for 
the utility district. 


In other words, the matter involves so many details of a 
strictly local character that the people of Homer should be repre- 
sented by an attorney in the private practice. 


Subject: SCHOOL TAX 
May 26, 1948 
F. A. Grimsdell, Counsel, Loan Agency, R.F.C., Seattle: 


I have your letter of May 21, 1948, on the subject of “School 
Head Tax on Cannery Workers Signed as Crew Members of a 
Floating Cannery”’. 

Your assumption that the tax referred to is the $5 poll tax 
imposed on individuals pursuant to Ch. 38 8.L.A. 1943 is correct. 
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Section 1 of said Act imposes upon all persons (with certain ex- 
ceptions) “in this Territory or the waters thereof .... a school 
tax of $5.00 per year.” 


Obviously the matter of domicile or legal residence has 
nothing to with it. Thousands of seasonal workers recruited in 
the States and brought to Alaska for seasonal operations in the 
fisheries and mines are held liable for said school tax. Presence 
in the Territory for only one day for employment purposes has 
been regarded as subjecting a person to such tax. Of course, you 
realize that crews on Seattle-based vessels plying the Alaska | 
coast for transportation purposes only are not regarded as stop- 
ping within the Territory because they are constantly on the 
move. However, lighterage workers based at Nome operating a 
service lightering from ships’ anchorage to shore, who would be 
seamen under the authorities you cite, are residents of Alaska 
and pay their school taxes. 


In a footnote to Section 38 of 51 Am. Jur. p. 66, we find a 
citation to the case of Breedlove v. Settles, 302 U.S. 277, 82 L. Ed. 
252, 58 S.Ct. 205, which refers to poll taxes as laid upon persons 
“without regard to their occupations or property to raise money 
for the support of government or some more specific end.” 


I agree with you that according to the citations set forth in 
your letter, the cannery workers aboard the PACIFIC EXPLORER 
are, in contemplation of law, seamen. This proves very signifi- 
cant with reference to their rights in regard to workmen’s com- 
pensation coverage and eligibility to file mariner’s liens upon the 
vessel for their wages. However, I have had no practice in mari- 
time law so do not know the basis for your assumption that classi- 


fication as “seamen” ipso facto exempts these floating cannery 
workers from our school tax. It seems to me that if the vessel is 
to anchor in bays and inlets of the Territory for the purpose of 
catching crab etc. and canning same on the spot, that there would 
be a substantial period of time during which such workers would 
be “in this Territory or the waters thereof” and within the pur- 
view of a poll tax which is imposed “regardless of their 
occupations.” 
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Subject: MOTOR FUEL FUND 
June 3, 1948 
Frank Metcalf, Territorial Highway Engineer, Juneau: 


You have asked if money in the Motor Fuel Fund for roads 
etc. can be lawfully allotted to municipalities for extension and 
improvement of city streets. 


Upon creation of the Territorial Board of Road Commission- 
ers in 1919 to construct and maintain “roads, trails, bridges and 
ferries” in the Territory of Alaska, the word “roads” was not 
coupled with mention of city streets and has not since then been 
construed to include city streets. Therefore, the word “roads” 
through nearly 80 years of administrative practice with long 
acceptance by everyone, including the Alaska Legislature, means 
roads and highways outside of incorporated towns. To make the 
distinction clear with reference to jurisdiction of the Highway 
Patrol, the 1947 Legislature in Ch. 49 §.L.A. 1947 provided 


“This Act shall pertain to streets of municipalities as 
well as to roads and highways.” 


Yet the same Legislature in establishing the special ‘Roads, Air- 
fields, Water and Harbor Facilities Fund” authorized expendi- 
tures from said fund only “for roads, airfields, water and harbor 
facilities.”’ From the absence of specific mention of “city streets” 
we can only conclude that the Legislature intended no departure 
from the longstanding policy of limiting road funds to areas out- 
side of incorporated towns, and that, therefore, city streets are 
not within the purview of the Act. 


In the case of City of Montgomery v. Montgomery County, 64 
So. 588, the Court held that a municipal corporation is not entitled 
to any portion of a special road tax as the word “road” refers 
exclusively to rural roads and not to city streets. Without multi- 
plying citations, suffice it to say that the word “road”, for pur- 
poses of statutory construction, has been almost uniformly held 
by the courts to mean only an open way or passage outside of in- 

| corporated towns. (See 37 Words and Phrases, PP 736 et seq.) 
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Subject: INDEPENDENT SCHOOL DISTRICTS 
June 5, 1948 
James C. Ryan, Commissioner of Education, Juneau: 


This will confirm our conversation at which you showed me 
a telegram from the School Board of the Anchorage Independent 
School District requesting an opinion from the Attorney General 
on the following controversy: 


Right after incorporation of the Anchorage Independent. 
School District in May of 1947, the District School Board met 
and determined the amount of funds needed by the new School 
District for all school purposes for the school fiscal year com- 
mencing July 1, 1947, and ending June 30, 1948. At the same 
time it determined the proportion of such fund to be raised within 
the city and the proportion to be raised outside the city, based on 
assessed valuations. Agreement was reached with the City Coun- 
cil. Thereupon the School Board determined the share to be paid 
by that portion of the district lying outside the city limits, had 
property in said area assessed and levied a tax of 10 mills (1%), 
being the same rate as was attributable to school needs from 
assessed property within the city. All of said steps were taken 
by the City Council and the District School Board in conformity 
with the Alaska Independent School District Law (Sec. 13 of Ch. 
17 S.L.A. 1935). 


At this point in the proceedings the difficult job of imple- 
menting the school program under the new setup had been 
achieved on a sound and cooperative basis. However, complica- 
tions have arisen because of the following factors: 


1. The fiscal year for the School District established by 
law as the period from July 1 to the ensuing June 30 does not coin- 
cide with the fiscal year of the city in connection with which the 
city makes up its new tax roll and ascertains its total current 
assessed valuation in October of each year. 


2. Continuous increase of improvements and enhanced pro- 
perty values within the city were reflected in the tax roll of Octo- 
ber 1947 showing a total property valuation within the city of 
about twenty-five million dollars instead of about twenty-one ~ 
million dollars as indicated by the tax roll for the previous year 
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which. was still in effect on July 1st and upon which the millage 
attributable to the city’s share of school funds had been com- 
puted. Thus from July 1947 until sometime in October of 1947, 
the millage assigned by the city against its then assessed valua- 
tion exactly coincided with the millage levied against property 
outside of the town on its assessed valuation. 


However, from October of 1947 to the present time the 
amount of money pledged by the city has not constituted more 
than 9/10ths of one percent of the newly ascertained total assessed 
valuation of taxable property within the city whereas no revision 
of assessed values outside the city has been made since July 1947, 
with the result that the school district tax on said property has 
remained at one percent. 


This raises the question whether the School District may 
validly demand money from the city for the current school year 
in addition to the amount originally pledged by the city for schools 
for the current school year. Such demand would be for such 
amount as would bring the city’s contribution for schools up to 
the full 1% of its revised total assessed valuations. 


Those who contend that the city owes the school district 
such additional amount point to that portion of Section 13 of the 
Act which refers to the rate of tax to be levied on property lying 
outside the city and providing that “this rate shall be the same as 
is necessary to. raise the city’s share within the city.” The pro- 
ponents of this view apparently interpret said statutory language 
as meaning that the prescribed tax rate upon which school financ- 
ing is arranged each spring must be kept in constant balance 
throughout the year. The opposing line of thought is that the 
city makes a firm commitment each spring for a full school year 
and fully discharges its obligation by paying the agreed amount, 
regardless of any change in its total assessed valuation which 
occurs later in the school year. 


Since this situation can arise any year in connection with an 
Independent School District in Alaska, I have gone to some length 
to fully state the problem, and propose to give a full answer, sub- 
ject, of course, to decision by the courts if test litigation is 
instituted. 


In the first place, the primary responsibility for the education 
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of children reposes in the state or incorporated territory, as the 
case may be. This responsibility may be discharged directly by 
operation of territorial schools or by delegation of authority and 
responsibility to municipalities or school districts. In this case 
the delegation of authority and responsibility both to the City of 
Anchorage and its adjacent areas is found in the Territory’s In- 
dependent School District Law, Ch. 77 8.L.A. 1935. As the body 
that retains control of collecting the city’s share of school ex- 
penses for the district and determining the amount to be set 
aside by the area within the city for school purposes each year, 
the City Council is a part of the governing body of the School 
District so far as financing is concerned, as well as the governing 
body of the city. To determine what the City Council is compelled 
to do under the Independent School District setup, one must con- 
sider not only the Independent School District law but keep in 
mind that the Council also represents the powers of the city, as 
such. Section 13 of the School District statute directs that 


“The City Council shall at its first meeting in May (of 
each year) determine the amount it shall set aside for 
schoel purposes as its share of the school expenses for 
the school year and transmit this information to the 
school Boards... 


Therefore, the School District budget can only be adopted in 
its final form after consultation with and agreement of the City 
Council. Section 13 then states 


“The City Council shall transmit to the Treasurer of the 
School Board on the first day of each qtarter of the 
fiscal school year one-fourth of its share of the bud- 
@ elias eee 


This puts the City Council in the position of entering into a firm 
commitment to pay an agreed amount at the end of each quarterly 
period. This commitment is not contingent upon’ receipt of all 
taxes when due. Delinquencies on the part of some taxpayers — 
materially delaying the securing of revenues does not lessen the 
obligation of the City Council to pay the full amount of each 
quarterly payment as agreed upon. 


It will further be noticed that the portion of funds to be de- 
termined each May to be raised within the city and the propor- 
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tion of the funds to be raised outside the city is “based on assessed 
valuations.” This would obviously apply to the assessed valua- 
tions in effect at the time that such proportions are ascertained. 
Changes that might conceivably occur when the city tax rolls are 
mace up during the ensuing October cannot very well be within 
the contemplation of the parties. Furthermore, the rates speci- 
fied for the levy of the tax on property outside the town limits 
which “‘must be the same as is necessary to raise the city’s share 
within the city’’, must be a reference to the assessed valuations in 
effect at the time the said tax rate is determined. Since such de- 
termination is to be made by the school board sometime during 
the month of May of each year, or as soon thereafter as may be 
practicable, it follows that definite ascertainment cannot be post- 
poned pending completion of the new city tax rolls during the en- 
suing October. The result is that the City Council as part of the 
governing board of the school district with reference to sums of 
money computed on the assessed valuations of taxable property 
within the city then on its tax rolls. Accordingly it seems only 
reasonable that the balance of tax rates within and without the 
city required by the Act must refer to assessed valuations ascer- 
tained at the time commitments are made. Thus fluctuations in 
property values which occur after such commitments are made 
could not be construed to invalidate or modify terms and condi- 
tions previously entered into or as operating in derogation of the 
requirements of the statute. 


From the foregoing it can be seen that so far as any compul- 
sion of the statute is concerned, the City Council had a right to 
make a firm commitment to contribute an agreed amount of 
money and to expect full clearance in the premises upon living up 
to such commitment. 


On the subject of property fluctuation, it should be noted 
that if a substantial loss of taxable property within the city, by 
fire or otherwise, should occur just prior to the October levy, no 
credit could be given the city by way of reducing the amount of its 
school budget commitment. The same thing would hold true if 
property values should decline and assessed valuations should 
drop off in connection with October assessments. If no credit 
can be given under such circumstances by way of reducing the 
amount owed by the city, it is only fair and reasonable to say that 
the advent of new improvements and enhanced property values 
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would not necessarily increase the amount of the city’s obligation. 


Under the head of surrounding circumstances, I would also 
like to point out that with the principal school plant inside the 
boundaries of the town, the benefit of many municipal functions 
acerues to the schools along the lines of fire protection, police 
surveillance, traffic control, street maintenance etc. As I under- 
stand the situation, none of these municipal services which are 
provided by the taxpayers of the city are chargeable to the school 
district as such. Accordingly, some slight advantage which tax- 
payers within the city might derive during a particular year by 
enhancement of its property valuations during the year could 
hardly be regarded as a material injustice upon those living out- 
side of the city who pay taxes for school purposes only. 


One other consideration is that new taxable improvements 
will continue to be erected in the area outside of the town limits 
which will not be reflected on the tax rolls of such area until the 
next time assessments are made. Perhaps over a period of years 
the proportional increase of property valuations within the 
respective areas will balance out. 


By way of conclusion, it is my opinion that under the delega- 
tion of authority and responsibility for provision of schools as 
above mentioned, the City Council has the authority to agree each 
year upon a periodical adjustment formula for obviating com- 
plaints similar to that under discussion, but is not compelled by 
the language of the Independent School District Act to accept any 
such formula, and, as I understand it, did not agree to any basis 
for revision upward of its commitments for the current school 
- year. 


Subject: MOTOR FUEL FUND 
June 9, 1948 
Myrna Perkins, City Clerk, Kodiak: 


I have your letter of May 26, 1948, in which you ask for in- 
formation regarding the availability of gas tax funds for munici- 
palities in connection with which you particularly wish to know 
the type of projects the money can be made available for. 
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There is enclosed a copy of Ch. 33 8.L.A.:1947, which amends 
Sec. 2 of Ch. 18 8.L.A. 1946. Section 2(C) as amended establishes 
a special fund into which the motor fuel tax is to be deposited, the 
money to be “expended for roads, airfields, water and harbor 
facilities.” ‘Roads’ applies to highways and rural passageways 
outside of incorporated towns. Accordingly, the money in said 
fund is not available for allotment to cities for extension and 
maintenance of city streets. However, the money may be allotted 
to a city for airfield needs, whether the airstrip be within or with- 
out town limits, and may be allotted for docks, small boat harbors, 
bulkheads and other harbor facilities whether such facilities be 
within or without town limits. 


The money in the fund is under the jurisdiction of the Ter- 
ritorial Board of Road Commissioners, of which the Highway 
Engineer is the executive officer. If a municipal corporation has 
a program for airfield or harbor facility extension or improve- 
ment, it may, through its constituted authorities, apply to the 
Territorial Board of Road Commissioners, with transmittal of 
such application to the office of the Highway Engineer at Juneau, 
Alaska, for an allotment of the amount of money needed and with 
supporting data showing the need, outline of construction plans 
etc. 


Subject: MINING LICENSE TAX 
| June 19, 1948 
M. P. Mullaney, Tax Commissioner, Juneau: 


This will supplement my letter of May 18, 1948, pertaining 
to agreement between Lane Investment Company and C. O. 
Roberts. 


When I wrote the letter of May 18, 1948, I scrutinized a sup- 
plement to an agreement originally entered into between the 
parties granting an exclusive option to purchase mining property 
in connection with which the word “‘royalty”’ was used with refer- 
ence to payment of a percentage of recovery from each cleanup 
on the purchase price. Furthermore, an accompanying letter 
sent to your Department by Lane Investment Company under 
date of April 15, 1948, referred to an exclusive option to purchase 
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the BIG HURRAH Mine with royalties from each cleanup appli- 
cable to the purchase price. With the information at hand I 
could do nothing but analyze the situation as an option to -pur- 
chase accompanied by such rights to possession and operation of 
the property as would usually be incident to a lease and option 
arrangement. 


I now find in an opinion from the company’s attorney, Mr. 
Thomas R. White of San Francisco, that at the outset a deed was 
placed in escrow and that in fact Lane Investment Company re- 
garded the transaction as one of purchase and sale with Title re- 
served in the seller with full possessery rights in the buyer pend- 
ing full payment or default. 


I might suggest that the confusion and misunderstanding 
arises because of inappropriate language used by the parties both 
in their original agreement and amendments thereto. If thisisa 
straight sale and purchase, percentage payments out of each 
cleanup should not be referred to as “royalties” nor should the 
agreement be designated as an exclusive option to purchase. It 
should have been set up as a conditional sales contract continuous 
from year to year on payment of an agreed installment. It could 
also have provided for advance payments during each mining sea- 
son of a percentage of each cleanup as a credit on the annual in- 
stallment without designating same as royalties. 


I am now informed that during the year 1946 C, O. Roberts 
reported to your Department that he had paid $1884.98 to Lane 
Investment Company as “royalties”. You also advise me that Mr. 
Roberts deducted said amount from his gross recovery in comput- 
ing his mining license tax. You also advise me, however, that 
Roberts took depreciation in computing his 1946 return and indi- 
cated that his interest was that of a proprietor. I might also add 
that the same procedure was used by Mr. Roberts with respect to 
$1385.24 paid by him to the Lane Investment Company in 1947. 
However, it is not too hard to see why Mr. Roberts regarded these 
payments as royalties because the contract and its amendments 
persisted in referring to such payments as royalties and mining 
operators are not generally lawyers. 


What this case comes down to is that it is time for the 
parties to the agreement to have a full meeting of minds as to the 
intent and purpose of their transaction and make up their minds 
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which one is going to account to the Territory each year for the 
full amount recovered from the operation. The territorial mining 
license tax law, which uses the net income basis only as a means 
for computing the amount of annual license, does not seek to re- 
cover a tax on the same gold from both a legal owner and the per- 
son who is mining the gold. Therefore, if this is a straight sale 
and purchase, it is up to Mr. Roberts to compute his tax on the full 
amount recovered and not deduct any amounts as royalties paid 
to the Lane Investment Company. What he pays in the way of 
capital outlay is of no concern to the Territory under the mining 
license law. 


Subject: TRANSFER OF LIQUOR LICENSES 
June 19, 1948 
West Coast Distributors, Seattle 


Your letter of June 14, 1948, signed by Mr. Ken Edwards, to 
J. W. Leivers, Clerk of the District Court, Juneau, has been re- 
ferred to this office for answer. You desire to transfer your 
general wholesale liquor license from the town of Ketchikan to 
Anchorage, but have been informed that a liquor license of this 
kind cannot be transferred from one division to another. 


I believe this to be correct. As I understand Section 6(C) of 
Ch. 78 §.L.A. 1937, a wholesaler whose plant or principal place of 
business is outside of the Territory must first obtain a basic 
wholesale license which entitles him to consign his products to 
any point within the Territory. In addition to this basic license, 
a separate license is required for each wholesale distributing point 
within the Territory. Such distributing point license contem- 
plates maintaining a stock of goods in a particular city. To obtain 
such a distributing point license, however, the local option clause 
found in Section 3 comes into effect. In this connection a consent 
is obtained from the City Council for establishment of such a 
liquor stock within the city and for the licensing of the premises 
involved. . This is in lieu of the signatures of a majority of the 
citizens of the area. The application for issuance of a distributing 
point license must also contain the five references mentioned in 
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Section 3 for licensing of the premises within an incorporated 
town. 


Accordingly, the consent of the City Council at Ketchikan 
for a distributing point license would have no bearing on setting 
up a distributing point license at Anchorage. The matter would 
come both to the Clerk of Court at Anchorage and the City Council 
at Anchorage as an original application. It should also be noted 
that the proceeds of licenses issued for premises within incorpor- 
ated towns are refundable to the respective incorporated towns. 
Therefore, the $500 already paid for a distributing point license 
in Ketchikan would already be earmarked for refund to Ketchikan. 


In closing I might add that there is no procedure authorized 
by the liquor act for transferance of a distributing point license 
from a city in one division to a city in another division. It would 
seem that the obtaining of a license for a particular point secures 
a privilege to operate during a year at that point but that it is im- 
material to the Territory whether the licensee desires to exercise 
said privilege or not. 


Subject: CHILD LABOR 
June 19, 1948 
W. M. Nutter, President, Local 1-82 ILWU, Seward: 


In response to your letter of June 15, 1948, please be advised 
that there is no specific child labor law in Alaska except Ch. 80 
S.L.A. 1939 which prohibits employment of female persons under 
the age of sixteen years in any mercantile or industrial business. 


Efforts to secure passage of a standard child labor law at the 
last legislature failed: 


The Federal government has no jurisdiction over child labor 
except under the Fair Labor Standards Act, Title 29 USCA Sec. 
212, which prohibits shipment or delivery in interstate commerce 
of any goods produced in or about which “any oppressive child 
labor has. been employed.” 


It is obvious that persons between 18 and 21 of sufficient phy- 
sical strength and stature who voluntarily engage in longshoring 
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would not create a situation where oppressive child labor was 
employed. Therefore, the problem which you submit in your let- 
ter as to whether the law allows employment of minors in an occu- 
pation such as longshoring may be answered in the affirmative. 


The only suggestion found in our law with reference to an 
age limit is contained in the Juvenile Code, Ch. 8 $.L.A. 1948, 
which gives exclusive jurisdiction to the Justice Court in cases of 
children under 18 years of age. In Sec. 3 of said Act jurisdiction 
is extended to children who have violated any law or who are un- 
controlled by parent or guardian or who are abandoned by parent 
or guardian etc. Subsection (6) of Section 3 also extends juvenile 
jurisdiction to persons under 18 who are engaged in an occupa- 
tion or in a situation dangerous to life or limb or injurious to the 
health, morals or welfare of himself or others. If, as you say, the 
work is hazardous and heavy, it could be contended that the Wel- 
fare Department would be in a position to invoke the juvenile jur- 
isdiction as to a person under 18 years of age who was engaged in 
an occupation such as longshoring which would be dangerous to 
such person or to others who are working with him. However, 
all other things being equal, there is no restriction in the law with 
reference to hiring young men between the ages of 18 and 21. 


Subject: NATUROPATHY 
June 22, 1948 


Don Skuse, Secretary, Basic Science Board, Juneau: 


I have perused letter of June 6, 1948, addressed to you by 
Mr. Homer C. Murphy, Doctor of Divinity, Chiropodist, Naturo- 
path, etc. I have also scrutinized the Basic Science Act, Ch. 34 
S.L.A. 1946, with a view to determining its application to 
naturopaths. 


Mr. Murphy’s letter raises two questions: (1) Must a person 
desiring to practice as a naturopath first clear with the Basic 
Science Board; and (2) does the grandfather clause of said Act 
apply to naturopaths to entitle those who practiced one year prior 
to passage of said Act to a certificate from said Board without 
examination. 
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The Basic Science Act applies to all methods of healing which 
are practiced for any fee, gift compensation or reward. This is 
set forth in Section 1 of said Act. Exceptions designated to the 
general rule in Section 14 include physicians and surgeons and 
other practitioners in the United States Army or Navy, Public 
Health Services etc. as well as nurses, chiropodists, dentists, op- 
tometrists, barbers, cosmeticians, druggists, pharmacists and 
masseurs. Naturopaths are not included within the exceptions. 
Therefore, naturopaths must clear with the Basic Science Board 
before being legally entitled to practice as such. 


Mr. Murphy is correct in saying that there is a grandfather 
clause in the basic science law. However, he is in error in think- 
ing that said grandfather clause applies to naturopaths. Section 
8 provides that those who had practiced a year in the Territory in 
some branch of the healing profession then requiring a license 
would be entitled to a certification by the Basic Science Board 
without examination, provided they made application before July 
1, 1946. Since naturopathy was not a branch of the profession, 
which required a license of the occupational type, it is not within 
the purview of the grandfather clause. Even if naturopathy were 
included within the grandfather clause, Mr. Murphy would have 
relinquished his right to a certificate of registration in the basic 
sciences without examination, by failure to make application on 
or before July 1, 1946. : 


I wish it clearly understood that I am not interpreting the 
statute in question with sole reference to Mr. Murphy. What I 
say here applies with equal force to all naturopaths. 


I wish also to emphasize that naturopathy as a healing 
method is not illegal as such in Alaska and that persons desiring 
to practice same are entitled to apply for and be given the Basic 
Science Examination, after which they would, if successful, be 
entitled to practice naturopathy. 


Subject: CORPORATIONS; FILING ARTICLES 
June 22, 1948 
Frank A. Boyle, Territorial Auditor, Juneau: 


I have scrutinized proposed Articles of Incorporation under 
the name “UNIVERSITY OF AMERICA”. You have asked for 
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my opinion as to your obligation to file same since it appears 
that you had some doubts about the multiplicity of powers listed. 


Please be advised that no articles of incorporation should 
be accepted for filing unless they conform to the statutory re- 
quirements. Therefore, I will analyze this matter along that 
line rather than hinge a decision upon the extravagances of pur- 
poses stated. 


You would no doubt admit that it is fantastic to contemplate 
three non-scholars establishing an institution of higher learning 
for purveying knowledge, temporal and spiritual, through lectur- 
ing, radio, correspondence, television etc. covering medicine, 
chiropractic, dentistry, psychology “or any other of the arts, 
sciences, religions or philosophies” and issue and confer upon its 
registrants any university degree “that has been used in the past, 
that is being used at this present time or may be used in the 
future.” 


Nevertheless the Territory’s law pertaining to formation of 
educational, religious etc. organizations of a non-profit character, 
contained in Sec. 971 C.L.A. 1933, as amended by Ch. 87 S.L.A. 
1935 and Ch. 31 8.L.A. 1947, does not impose any basic restrictions 
as to the qualifications of persons attempting to organize for any 
of the purposes stated. In fact, said section is so broad as to allow 
any three or more adults, bona fide residents of the Territory, 
desirous of forming a corporation for a college, seminary etc. “or 
any other benevolent, fraternal, social, religious, educational, 
charitable or scientific association” upon merely subscribing 
written articles of incorporation in triplicate in the form pre- 
scribed by statute, acknowledged before a notary public, and 
upon filing said articles in the office of the Auditor with a copy 
in the office of the Clerk of the District Court, to do so. 


Section 972 carries the sub-head “What Articles of Incorpora- 
tion Must Show.” It then provides that such articles shall contain 
and state: (1) the name of the corporation; (2) the objects and 
purposes; (3) the principal place of business; (4) time of com- 
mencement and period of continuance; (5) (see amendment, Ch. 
31 8.L.A. 1947) terms of admission to membership; (6) highest 
amount of indebtedness allowed at any one time; (7) by what 
officers the corporation shall be managed and when such officers 
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are to be elected; and (8) how amendments to the articles are to 
be effectuated. 


A check of the proposed articles in question against the statu- 
tory requirements just noted shows: (1) Only one known bona 
fide resident of Alaska signed said articles. The other two who 
acknowledged said articles at San Diego, California, have included 
nothing on the face of said document to show that they are bona 
fide residents of the Territory. Furthermore, the parties executed 
said articles as president, secretary and treasurer, respectively, 
without doing so merely in the capacity of incorporators. (2) 
The principal place of transacting the business of the corporation 
is not designated. (3) the proposed life of the corporation which 
would be “perpetual” is contrary to the provisions of Section 972 
(Fourth) which provides that the corporate existence of any 
non-profit corporation organized under the Act shall not exceed 
fifty years. (4) No terms and conditions are prescribed by which 
persons may become and retain membership in the organization. 
(5) Nothing is said limiting the highest amount of indebtedness 
or liability to which the corporation shall at any time be subject. 
(6) Nothing is said about a board of directors or as to what offi- 
cers shall govern the corporation, and no provision is made as to 
how and when such officers are to be elected. (7) No language is 
contained respecting the mode and manner of amending said ar- 
ticles if same should be desired. 


Permit me to say that I have never seen a document purport- 
ing to be articles of incorporation which disregarded so many of 
the statutory requirements. The only points upon which compli- 
ance is shown are those which pertain to the name of the corpora- 
tion and its objects and purposes. Even those two are question- 
able as being utterly fantastic in the premises. 


This situation sharply points out the necessity of the next 
Legislature enacting a law regulating establishment of colleges 
and universities and issuance of diplomas and degrees. 


Subject: LIQUOR 
June 24, 1948 . 
M. P. Mullaney, Tax Commissioner, Juneau: 


I have perused letter of June 9, 1948, addressed to your of- 
fice by the law offices of Frederick J. Lind of New York City. It 
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is stated that a client of said office, a national wholesale whiskey 
distributor, contemplates making sales to organizations and indi- 
viduals located on Federal Military and Naval Reservations within 
the Territory of Alaska. The wholesaler does not hold an Alaska 
license, but the shipment in each case would originate outside the 
Territory and would be consigned to a point within the Federal 
Reservation. The purchasers would be duly authorized to make 
such purchases by the commanding officer of the Reservation. 


This proposed operation gives rise to the question as to 
whether Sections 5(6), 5(7) and 6(C) of Ch. 78 8.L.A. 1937 are 
applicable. Notwithstanding decisions by the Supreme Court 
respecting control of liquor on Federal Reservations (see 304 U.S. 
518 and 321 U.S. 38), it is my opinion that the sections and sub- 
secticns cited would apply. 


In the first place, Alaska is an incorporated territory with a 
grant of legislative power from Congress comparable to the legis- 
lative power exercised by the several states. (See Alaska Organic 
Act, Act of August 24, 1912.) Respecting liquor, we find in an 
amendment to the Organic Act (the Act of April 13, 1934) that 
Congress has conferred upon the legislature of the Territory of 
Alaska full power and authority governing the “manufacture, 
barter, sale or possession of spirituous or intoxicating liquors in 
the Territory of Alaska.” Pursuant thereto, the Alaska Legisla- 
ture enacted Ch. 78 §.L.A. 1937, which contains the sections above 
cited. Section 5(6) provides that no person, firm or corporation 
shall manufacture, barter, sell or possess for sale any intoxicating 
liquor in the Territory of Alaska without having procured an ap- 
propriate license. 


This would mean that officers’ clubs could not sell to their 
respective members without first obtaining a territorial license. 
For this reason the Alaska Legislature authorized licensing of 
officers’ clubs so that they could secure liquor at wholesale and 
resell to their members. (See Ch. 43 8.L.A. 1943, which amends 
Sec. 18(D) of Ch. 78 8.L.A. 1937.) 


Section 7 provides that no liquor shall be shipped into the Ter- 
ritory other than to licensees and that if liquor is shipped contrary 
to such restriction, it shall be deemed contraband and subject to 
confiscation. This would mean that the proposal set forth in the 
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above referenced letter that the national wholesale whiskey dis- 
tributor in question contemplates making sales to “individuals” 
located on Federal Military and Naval Reservations within the 
Territory of Alaska would be entirely out of order. There can be 
no basis under the setup just indicated for a wholesaler consign- 
ing whiskey to any unlicensed individual in Alaska. 


Under the Assimilative Crimes Statute as amended by the 
Act of June 6, 1940, Congress has said, 


“Whoever shall do any act or thing which is not made 
penal by any laws of Congress but which if committed 
or omitted within the jurisdiction of the state, territory 
or district in which such place is situated, by the laws 
thereof in force on February 1, 1940, and remaining in 
force at the time of the doing of such act or thing, would 
be penal, shall be deemed guilty of a like offense and be 
subject to a like punishment.” 


In other words, in said act Congress has required that Army 
and Navy officers should also conform to the law of a state or 
territory on which military reservations are located in matters 
which are outside military concern. Under the judicial setup in 
Alaska, the District Court of Alaska has jurisdiction of Federal 
offenses as well as territorial offenses and U.S. Marshals are 
Federal officers as well as enforcers of territorial law. Since 
Congress, by its own act, extended the full control of the liquor 
traffic in Alaska, same would be regarded as binding upon mili- 
tary officers living within military reservations. No exclusive 
jurisdiction over such reservations is reserved by Congress in the 
authority cited so that the controls and taxes enacted into law by 
the Territorial Legislature would be presumed to apply. 


This would mean that the officers’ clubs would not be entitled 
to be consignees of liquor shipments unless possessed of a club 
license issued by the Territory of Alaska and the wholesaler in 
question would not be entitled to ship his products into the Ter- 
ritory of Alaska without first obtaining the basic license pre- 
scribed in Section 6(C). If possessed of such wholesale license, 
said wholesaler could consign its products to a license holder in 
the Territory, including club license holders, on military reserva- 
tions. Without such license, it would not be entitled to consign its 
products into the Territory. 
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Respecting the excise tax prescribed by Ch. 58 S.L.A. 1945 
as amended by Ch. 5 §.L.A. 1947, even the Supreme Court has held 
in the case of Collins v. Yosemite Park Co., 304 U.S. 518, that local 
tax provisions are enforceable. Therefore, the wholesaler in ques- 
tion should, after obtaining the license prescribed in Section 6(C) 
post the bond required under said excise tax act before proceeding 
to consign its products as he contemplates. 


Subject: LEGAL RESIDENCE 
June 29, 1948 


Elmer Nieminen, Libbyville: 


This will acknowledge receipt of your telegram of June 28, 
1948, asking this office to define the term “resident of Alaska” 
and to state how legal residence is maintained and how it is 
lost. This is a subject that could fill a book. Accordingly I can 
give you but a brief outline. 


Legal residence, which is, generally speaking, tantamount to 
legal domicile, is generally defined as the place of a person’s per- 
manent abode and is recognized as the place where he has the home 
to which he always returns and where he votes, obtains resident 
licenses for various purposes etc. Persons who come to Alaska to 
work in the seasonal industries do not thereby become legal resi- 
dents of Alaska. They become temporarily inhabitants of the 
Territory without relinquishing their legal residence in the state 
from which they come and within which they were hired and keep 
their permanent abodes. 


Likewise an Alaskan who lives here throughout the year but 
who takes trips for business, health or recreational purposes does 
not thereby lose his legal residence in Alaska. Such trips may be 
of considerable duration. However, should such a trip last for 
more than a year and such person decide to vote in the state in 
which he is located during such trip, or should such a person apply 
for and obtain a state hunting license or fishing license, he would 
be going on record as adopting a new legal residence and abandon- 
ing the old. 


The basic test of legal residence, assuming a person has been 
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at a particular place for a few months, or as the case may be, is 
the intent of the person himself. One who comes to Alaska after 
having burned all of his bridges behind him, with the intent to 
make Alaska his permanent home, immediately becomes a legal 
resident of Alaska. However, such legal residence must be of a 
duration of one year before such person can vote in the Territory 
or obtain a resident hunting license etc. For various other pur- 
poses a person can be a legal resident for a shorter period of time; 
for example, an attorney who wishes to move from the States and 
become a member of the Bar in Alaska need be a legal resident 
here for only ninety days before he is eligible to be admitted to 
the Bar. 


If you have any specific question involving legal rights or 
liabilities, you should submit the specific question. If it has to 
do with a territorial program, your question may be submitted to 
this office. If it involves a legal question between private parties, 
you should take it up with an attorney in the private practice. 


Subject: QUARANTINE OF TUBERCULOUS PERSONS 
July 13, 1948 


Dr. C. Earl Albrecht, Commissioner of Health, Territorial De- 
partment of Health: 


Pursuant to a conversation had this morning with Dr. Valle 
of the Seward Sanatorium and Dr. Chalmers in charge of the 
Tuberculosis Program, I deem it advisable to outline for your de- 
partment the law pertaining to quarantine of tuberculous persons 
and procedure that should be followed pursuant thereto..... 


Quarantine is imposed to prevent the spread of contagious or 
infectious diseases. Defined as contagious or infectious diseases 
in Sec. 1667 C.L.A. 1933 are smallpox, yellow fever, typhoid, 
measles, scarlet fever etc. These may be referred to as primarily 
contagious or infectious in character. Tuberculosis, on the other 
hand, along with venereal diseases, is conditionally contagious. 
The statute says that 


“All cases of pulmonary tuberculosis . . . . where the 
usual precautions to prevent the spread of the disease to 
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others are neglected and where other persons are liable 
to become infected on account of this negligence shall 
also be considered .... contagious.” 


Section 1670 provides that when one of the contagious or in- 
fectious diseases above mentioned shall manifest itself, the 
Board of Health shall, upon receiving information thereof, 


“ .... quarantine the house, room, premises or com- 
munity and take any other precautions needed to pre- 
vent the spread of the disease.” 


Obviously imposition of quarantine in a summary manner is 
warranted in any case involving the diseases above referred to as 
primarily contagious or infectious in character. However, as to 
tuberculosis, applicability of the quarantine power is limited to 
those cases 


“ .... Where the usual precautions to prevent the spread 
of the disease to others are neglected and where other 
persons are liable to become infected on account of this 
negligence.” 


Accordingly it becomes necessary, in dealing with a tubercu- 
lous person, to establish a foundation before imposition of ‘quar- 
antine or prosecution for violation thereof may be invoked. When 
a doctor discovers that a person has tuberculosis, he will inquire 
as to how the patient can be cared for. If such person is so situat- 
ed that he can isolate himself in a room in his home and be cared 
for by relatives or a nurse in such manner as not to expose other 
members of the household or other persons, there is no occasion, 
under our statute, for quarantine. It is only after the local health 
officer has designated the necessary precautions which must be 
observed by a particular patient and after said patient has violated 
the doctor’s orders in said respect that tuberculosis becomes classi- 
fiable as a contagious disease calling for a quarantine. 


Theerupon the quarantine notice provided for in Sec. 1671 
C.L.A. 1933 may be posted at the entrance of the apartment or 
other premises in which the patient resides. Thereafter if he 
leaves the premises without permission, he may be apprehended 
upon a warrant obtained through instituting prosecution under 
Sec. 1675 C.L.A. 1933, and, upon conviction, punished by im- 
prisonment for fifty days or fine of $100, or both. If in such a 
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case the court suspends the sentence on the condition that the 
patient will spend the period involved at a sanatorium, all well and 
good. 


In this connection we encounter some difficulty with respect 
to statutory provisions. When the Legislature enacted Ch. 26 
S.L.A. 1945 establishing 4 full-fledged Department of Health and 
a Board of Health, together with the office of Commissioner of 
Health, certain old provisions of the previous health laws found 
in Secs. 1661 et seq C.L.A. 1933 became obsolete. The office of 
Commissioner of Health established by Sec. 1663 was eliminated. 
In its place we now find the office established under the Terri- 
torial Board of Health and the Commissioner appointed by said — 
Board. The offices of assistant commissioners provided for in 
Sec. 1664 were eliminated. The only assistant commissioners that 
could now be recognized are those appointed by the new Depart- 
ment of Health under its powers set forth in Ch. 26 §.L.A. 1945. 


It seems to me, however, that the local health districts and 
boards provided for in Sec. 1665 C.L.A. 1933 are not necessarily in 
conflict with Ch. 26 §.L.A. 1945 and, therefore, remain in effect. 
However, under powers of the Board of Health set forth in Sec- 
tion 6(b), Ch. 26 §.L.A. 1945, we find that the Department has 
authority to establish such divisions and local offices and such 
advisory groups aS may be necessary or deemed expedient to 
carry out or assist in carrying cut any duty or authority assigned 
to it. It seems to me that in establishing divisional offices and 
advisory groups, the Department could well take over the health 
district arrangements prescribed in Sec. 1665. 


Notice of the discovery of a contagious or infectious disease 
required to be given to the Board of Health under Sec. 1669 refers 
to informing the local Board of Health since said provisions were 
instituted before the Territorial Board of Health was established. 
Likewise investigation by the Board of Health as to the existence 
of a contagious or infectious disease in the district, required by 
Sec. 1670, refers to the local Board of Health, which should, if 
possible, contain one member who is a licensed physician, who 
should in turn be appointed by the present Department as local 
health officer. From a practical standpoint, the Department 
should advise and authorize the local Boards of Health to empower 
the physician member to conduct such investigations in behalf of 
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the local Board and issue orders etc. in behalf of the local Board. 
Thus when such doctor discovers a contayious or infectious case, 
his order would suffice to isolate the patient without necessarily 
calling a meeting of the whole Board and his order could suffice 
for placing quarantine placards on premises etc. 


In addition to the old provisions on quarantine found in the 
1933 Compiled Laws, we find in Ch. 8.L.A. 1945 that the new De- 
partment of Health has authority to promulgate regulations and 
rules not inconsistent with existing law for the “establishment 
and maintenance of quarantine.” Inasmuch as the old provisions 
en quarantine still appear to be existing law, such procedure as 
is promulgated by the Territorial Board of Health would have to 
substantially comply with such provisions. However, when same 
are duly promulgated, it would seem that the penalty clause found 
in Ch. 4 §8.L.A. 1946 would apply. Said chapter amends Ch. 26 
S.L.A. 1945 by providing a penalty clause for the Department of 
Health as follows: 


““Any person, firm or corporation violating any of the 
provisions of this Act or any rule or regulation promul- 
gated hereunder shall be deemed guilty of a misdemeanor, 
and upon conviction thereof shall be punished by a fine of 
not more than $500.00 or imprisoned for not more than 
one year.” 


However, until the Territorial Board of Health promulgates 
a complete and appropriate setup on the subject of quarantine, 
you must continue to rely on Sec. 1675 C.L.A. 1933 as the penalty 
clause for breaches of quarantine, limiting imprisonment, upon 
conviction, to fifty days. Thus, in the event non-cooperation con- 
tinues, new action would have to be taken from time to time upon 
each new violation occurring after service of the previous fifty- 
day penalty. 


It is obvious that the health laws need revising and codifying. 
This office will be glad to work with you so that suitable legisla- 
tion may be drafted well ahead of the convening of the next 
Legislature. 
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Subject: QUALIFICATIONS FOR VOTERS 
July 18, 1948 


J. Oliver Tucker, Editor in Chief, Bancroft-Whitney Company, 
San Francisco: 


In response to your letter of July 6, 1948, pertaining to Ch. 
1 S.L.A. 1945, I wish to submit the following view: 


The matter of eligibility to vote in elections is provided for 
by act of Congress. In Secs. 51 et seq (pocket supplement) 48 
USCA in Sec. 57, we find an enumeration of all qualifications re- 
quisite to voting. Voting age is fixed at 21 years and over. The 
elections referred to are those which have to do with the election 
of a Delegate to Congress, members of a Territorial Legislature 
etc. Since the office of Delegate to Congress is authorized by the 
Act of May 7, 1906, which is in itself part of the organic law of 
Alaska, and since membership in the Alaska Legislature is pro- 
vided for by the Organic Act, I have concluded that provisions for 
voting enacted by Congress in the special legislation for Alaska 
above cited are so closely related to Organic Act provisions as not 
to be susceptible to change under the legislative power of the 
Alaska Legislature. 


Therefore, Section 2 of Ch. 1 8.L.A. 1945, which reads, “This 
Act shall become effective upon validation by Congress” contem- 
plates affirmative action of Congress. So far as the Alaska Legis- 
lature is concerned, its enactment of said Ch. 1 had no more legal 
effect than a memorial to Congress. Since the affirmative vali- 
dation contemplated would be nothing more or less than an act 
of Congress on the subject and since Congress has not taken such 
action, it would appear to me that the provisions of Chapter 1 are 
not the law and should not be printed in the text of the code. My 
conclusion would be that under the section of the new compilation 
which covers qualifications of electors there should be a footnote 
setting forth the text of Chapter 1 and a comment to the effect 
that Congress has not taken the necessary action to make said 
text effective. 


Subject: TERRITORIAL LEAVE LAW 
September 1, 1948 
Neil Moore, Deputy Auditor, Juneau: 


Pursuant to your request for an interpretation of the Terri- 
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torial Leave Law, Ch. 29, S.L.A. 1947, I have carefully examined 
the subject. Particular reference is made-to the following lan- 
guage of the Act, “Territorial employees shall be entitled to two 
and one-half working days annual leave of absence with pay for 
each month of service.” You have asked for a definition of the 
term “month of service” and enquire whether it means a period 
of days equal to a calendar month or, in the alternative, a com- 
plete calendar month. 


In the case of In Re Custer, 55 Fed (2nd) 718, we find the 
following: “The term ‘month’ employed in statutes, and not ap- 
pearing to have been used in a different sense, denotes a period 
terminating with the day of the succeeding month numerically 
corresponding to the day of its beginning, less one.” If there be 
no corresponding day of the succeeding month, such period ter- 
minates with the last day thereof. See 27 Words and Phrases, 
permanent edition, p. 522. This could come about, for example, 
on a monthly period commencing Jan. 31. The period would end 
on Feb. 28th. 


I have no hesitation in saying that the term “month of serv- 
ice’ under our statute means exactly what the Court said with 
reference to the meaning of the word “month” in the above cited 
case. This means that if a person starts work for the Territory 
during a calendar month, his leave will accrue at the rate of two 
and one-half days per month during the fraction involved, as well 
as during any fraction of a calendar month in which service is 
rendered just prior to termination of such employment. Thus, - 
leave credit is given for the full number of “‘months”’ worked. 


We now come to consideration of cases where the span of 
time worked amounts to a given number of months plus a fraction. 
For example, if a person works six months, plus an additional ten 
days, before quitting, would he be entitled to leave credit for the 
last ten days? Although our law uses the term “month of serv- 
ice’, it says nothing about fractions thereof. Neither does it 
speak of each complete month of service. Thus, the applicable 
rule of statutory construction must be invoked. In 50 Am. Jur., 
p. 415 at Sec. 392, we find as follows: 


It is a general rule of law that statutes which are remedial in 
nature are entitled to a liberal construction in favor of the remedy 
provided by law or in favor of those entitled to the benefits of the 
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statute. Therefore, in this case, the statute should be liberally 
construed in favor of those the Legislature intended to benefit. 
Thus, odd fractions of monthly period, as above mentioned, should 
be included in computing annual leave. 


However, it is recognized that the mathematical process 
could go to extremes with fractions broken down into hours and 
minutes, with imposition of an undue burden upon the administra- 
tive departments. No such nuisance value is intended or to be 
encouraged. Since the statute deals in terms of days, by allowing 
two and one-half days leave with pay for each month of service, 
five days would necessarily have to elapse before the first half 
day of leave accrues and the remaining twenty-five days must 
elapse before the other two days accrue which are attributable to 
the monthly period. Accordingly, a practicable, yet equitable, 
way of dealing with the fractions involved under the wording of 
the statute would be to break monthly pay periods into six sub- 
periods of five days each and allow leave accruals accordingly. 


I have also been asked how annual leave should be charged. 
Employees of departments working under the merit system start 
at 8:00 in the morning and each work thirty-seven and one-half 
hours per week during the first five days of each week, with Sat- 
urdays off, except that they take turns working Saturday morn- 
ings every six weeks to average out: the usual thirty-eight hour 
work week, or in the alternative, they work thirty-eight hours 
during the first five days of each week with the offices kept open 
. on Saturday mornings by skeleton staffs who are given reciprocal 
time off during the ensuing week. The question is: should such 
employees, when on leave, be charged with five work days each 
calendar week of leave time, or five and one-half days for each 
calendar week of leave time? Other territorial employees work 
from 9:00 A.M. on Monday to 12:00 noon on Saturday. Thus, 
when on leave, they are charged with five and one-half days each 
week thereof (excluding half Saturdays and Sundays). Of 
course, occasional holidays are not charged against working days 
or leave. Please be advised that what is referred to as the five 
day week for departments under the merit system is entirely ad- 
ministrative and was brought about to suit the desire of the ma- 
jority of employees of those departments. It meets the require- 
ment of the thirty-eight hour week, but has no collateral legal 
effect. In other words, it leaves the employees of those depart- 
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ments in the same position as employees of other departments 
when it comes to determining in each case the elapsed time to 
be covered by an impending annual leave. Accordingly, the five 
and one-half day rule should be applied to all agencies, as above 
mentioned. | 


We now come to the administrative situation which arises 
when a person is absent without pay for some portion of a month. 
Such person does not accrue leave during such days.. My sugges- 
tion would be that he lose the half day accrual covered by 
the five day_sub-period or sub-periods involved, and be paid salary 
for the days he worked, along with being credited with such leave 
accrual as he earned. 


Leave Credit Table 


In the computation of annual and sick leave an employee 
entering or leaving the service shall be credited with annual or 
sick leave, with due regard to the fractions of a month involved, 
as outlined in the following chart: 
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| ANNUAL 
| | LEAVE 
: Number of | Accrual 
| days of service | days 
| 
| 1 | 
| 2 
| 3 | 0 
4 | 
| 5 | 
| 6 | 
if | 
8 | VY 
| 9 | 
| 10 | 
| 11 | 
12 | 
UEP | 1 
| 14 
| 15 
| 16 
| 17 | 
| 18 1% 
19 | 
20 | 
| 21 | 
| 22 | 
23 2 
24 | 
25 | 
26 
| 27 | 
28 | 2Yr 
| 29 | 
30 | 


so 


| SICK 
| LEAVE 


| Accrual 
days 


Vy 


5, 
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REQUEST FOR LEAVE OF ABSENCE 


OLfice ae ee es Foe 


I hereby request leave of 
absence as indicated below: 


Date or Inclusive Dates of 
No. of Days Absence 


SE eC tar ont PM eile des ory We SY OTe Ary ee yl 
enue ee ea rmemer eet te Set) ere ten Fai el ety it YU ee ie ee 
SEEM OIA AY cc sence Deke ey a ht i ee 


Oe Mae RSD E: DPE YS oe ea cc a cee ele Len OD eR 


I Certify the Above Statement is 
True and Correct. 


Signature of Employee 


BAO eC ere teen ooo) a Meee ee tie. 


Section Supervisor 


BCC up ener ce Sc ae eed G cSt 


Executive or Division Director 


Subject: SUBSTITUTE BIRTH CERTIFICATE 
October 6, 1948 
Wendell P. Kay, Attorney at Law, Anchorage: 
I have your letter of September 27, 1948, asking for an inter- 
pretation of the adoption law, Ch. 51 S.L.A. 1947. You have cited 
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Paragraph (a) of Section 10 of said chapter, which provides for 
issuance of substitute birth certificates. The language in said 
section is fairly broad and you wonder whether issuance of sub- — 
stitute birth certificates can be had as to children not born in 
Alaska. 

I am sorry to say that the answer to the problem is not so 
simple. Read from its four corners, the Act is an exercise of 
jurisdiction with respect to vital statistics within the control of 
the Territory of Alaska. The purpose of substitute birth certifi- 
cates is to supplant the original records. Since the Territory can- 
not supplant any vital statistics record of another state or cause 
a suppression of such record, there could be no issuance of a valid 
substitute certificate covering a birth in another state. The 
Registrar could not retain dates of recording found on the original 
as he does not have access to the original in the case you mention. 
Neither can he seal the original record of the birth as referred to 
in Section 10(b) or file in its stead the substitute birth certificate. 

The only chance of getting a substitute birth certificate in 
the case which you mention would be by taking the matter up 
with the proper authorities in the state wherein the child was born, 
and I only hope that the law of the state in question authorizes 
such procedure. 


Subject: TRANSFER OF LAND BY MUNICIPALITIES 
= October 15, 1948 


Don C. Foster, General Superintendent, Alaska Native Service, 
Juneau: 


I have your letter of October 13, 1948, in which you refer to 
me correspondence concerning the proposed conveyance to the gov- 
ernment of three lots now owned by the City of Anchorage, said 
lots to be conveyed for use as the site of a proposed tuberculosis 
hospital to be erected and operated by the government through 
the Office of Indian Affairs or Alaska Native Service. 

It is apparent that the City of Anchorage is offering-utmost 
cooperation. However, the lots in question have apparently been 
held by the city for public use. The 20th subdivision of Sec. 2883. 
C.L.A. 1933 on the general powers of a city council, provides, 

“That no ordinance for the sale, lease, exchange or other 

disposition of any property acquired or held for any 
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cfC 


oe 


public use, or devoted thereto, shall be valid unless rati- 
fied by a majority of the qualified voters, voting at a 
special or other election at which the question of the 
ratification of such ordinance is submitted.” 


To expedite matters, the City Attorney of Anchorage has ad- 
vised the City Council to make said conveyance under the provi- 
sions of Ch. 27 8.L.A. 1945 which authorizes a city council to 
make sites available for installation and operation of “new indus- 
tries’ in connection with which the disposition of any land under 
the control of the city council for such purposes “shall not be 
deemed to be ‘property acquired, owned or held for any public use 
or devoted thereto.’” It could be that in the very broadest sense 
of the word erection and operation of a new tuberculosis hospital 
would be a new industry. However, under territorial law corpora- 
tions are classified under two general categories, to-wit: business 
corporations and non-profit corporations. I point this out because 
the word “industry” usually refers to the employment of capital 
and labor in a branch of business or trade with the motive of 
earning a living or making a profit. (See Jewish Hosp. of Brook- 
lyn v. Doe, 300 NYS 1111; 21 Words & Phrases, Perm, Ed., 234.) 
Accordingly, the authority granted by the legislature under Ch. 
27 8.L.A. 1945 is probably limited to transfer of municipally 
owned property for trade or business purposes. In fact, such 
chapter specifies “such persons, associations, copartnerships or 
corporations as will agree to install, maintain and operate there- 
upon such new industry or industries.” This section does not 
refer to a transfer from one branch of government or political 
subdivision to another branch of government for charitable or 
governmental purposes. 


I also find under cases noted in 21 Werds & Phrases, Perm. 
Ed., at P. 227, the following: 


“Hospital is not an industrial enterprise.” City of Bal- 
timore v. Trunk, 190 Atl. 756; City of Baltimore v. Smith, 
177 Atl. 903; Jewish Hosp. of Brooklyn v. Doe, supra.” 


Since the Federal government is very exacting with respect 
to titles covering land acquired by it, the general rule which ap- 
plies to transfer of land by a municipality should be followed in 
this case with the usual submittal of the proposition to the voters 
of Anchorage. Otherwise the matter would be open to argument 
as to whether a hospital was a “‘new industry”. 
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TERRITORY OF ALASKA 
Office of 
Attorney General 


Juneau 


December 31, 1950 


Hon. Ernest Gruening 
Governor of Alaska 
Juneau, Alaska 


Dear Governor Gruening: 


Pursuant to the provisions of Sec. 9-1-5 ACLA 1949, 
requiring the Attorney General to report, through the 
Governor, to the Territorial Legislature at each of its 
regular sessions, on the work and expenditures of his office 
and upon needed legislation or amendments to existing laws, 
I herewith submit my 1949-1951 Biennial Report. 


Very truly yours, 
J. GERALD WILLIAMS, 
Attorney General of Alaska. 


Report of the Attorney General 
1949 - 1951 


Almost immediately upon assumption of his duties on 
April 1, 1949, the Attorney General appeared before the 
Ninth Circuit Court of Appeals in San Francisco to repre- 
sent the Unemployment Compensation Commission of 
Alaska in its appeal from the decision of the District Court 
for the Third Division, Territory of Alaska, in the case 
of R. E. Sheldon, as Executive Director, Unemployment 
Compensation Commission of Alaska, et al, appellants, v. 
Felton H. Griffin, appellee, No. 12097, in which Ch. 74 
S. L. A. 1947, establishing an Experience Rating for terri: 
torial employers under the Alaska Unemployment Com- 
pensation Law, was decreed by the District Court to be 
null and void because of improper legislative action and 
restraining the granting of credits thereunder. This appeal 
resulted in a reversal of the lower court’s decision. 


With the enactment of new major tax statutes by the 
1949 Territorial Legislature, namely, the Alaska Net In- 
come Tax Act, the Property Tax Act and the Business 
License Tax Act, and the amendment of existing tax 
statutes to increase the amount of revenue obtainable from 
individuals and companies engaged in the fisheries, this 
biennium commenced with a veritable deluge of requests 
for interpretation of and court actions involving the new 
tax laws. A resume of these cases follows: 


ALASKA NET INCOME TAX ACT 
Ch. 115 S. L. A. 1949 


This Act imposes a tax of 10 per cent of the amount 
of income tax paid to the United States under the Internal 
Revenue Code. On April 21, 1949, the Alaska Steamship 
Company brought an action against the Territorial Tax 
Commissioner to restrain the collection of the income tax 
withheld from seamen’s wages and to obtain an order 
decreeing this Act invalid in its entirety, and on June 24, 
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1949, the District Court at Juneau filed its opinion uphold- 
ing the validity of the Act and dismissing the complaint. 
Alaska Steamship Co. v. Mullaney, 84 F. Supp. 561. The 
steamship company then appealed to the United States 
Court of Appeals for the Ninth Circuit, at San Francisco, » 
and the case was argued there on December 7, 1949, cul- 
minating in the decision of said court on March 1, 1950, 
affirming the judgment of the District Court and upholding 
the validity of this Act in its entirety. Alaska Steaniship 
Co. v. Mullaney, 180 F. (2) 805. 


FISHERMEN’S LICENSE TAX ACT 
Ch. 66 S. L. A. 1949 


This Act increased the license tax on fishermen from 
$1 to $5 for resident fishermen and from $25 to $50 for 
non-resident fishermen. In an action brought by a group 
of non-resident halibut fishermen in May, 1949, to test 
the validity of this Act upon an agreed statement of facts, 
the District Court at Juneau held that in the absence of 
facts justifying the apparent discrimination against non- 
resident halibut fishermen, it was constrained to hold the 
Act invalid as contravening the Civil Rights Act. Martinsen 
vs. Mullaney, 85 F. Supp. 76. 


The Territory, after the decision in the above case, 
still demanded payment of the license tax from non- 
resident salmon fishermen. This action on the part of the 
Territory culminated in an action commenced on August 5, 
1949, by the Pacific American Fisheries, together with 
Todd Packing Company, P. E. Harris and Co., Nakat Pack- 
ing Corporation, Fidalgo Island Packing Company and New 
England Fish Company, against the Territorial Tax Com- 
missioner, in the District Court at Juneau, in an attempt 
to obtain an injunction restraining the enforcement of 
Chapter 66 and for an order decreeing the Act invalid in 
its entirety. After plaintiffs had failed in two attempts 
to secure a preliminary injunction, they agreed to release 
the funds representing payment of non-resident fishermen’s 
license taxes which had been withheld from those fisher- 
men’s wages. On July 7, 1950, the Territory obtained a 
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summary judgment and order dismissing plaintiffs’ com- 
plaints. Plaintiff, Pacific American Fisheries, then appealed 
to the United States Court of Appeals for the Ninth Circuit, 
at San Francisco, and the case was argued there on Decem- 
ber 15, 1950. The decision of that court is now being 
awaited. Pacific American Fisheries v. Mullaney, U. 8. 
Court of Appeals, Ninth Circuit, No. 12623. 


On November 10, 1949, another action involving the 
validity of Chapter 66 was filed by an individual non- 
resident fisherman who had paid his tax under protest 
and was seeking to recover it on the ground that Chapter 
66 was unconstitutional. John Storkersen v. Mullaney, Dis- 
trict Court for Alaska, First Division, No. 6206-A. On 
June 30, 1950, the Territory applied for a summary judg- 
ment and order dismissing plaintiff's complaint. This re- 
quest on the part of the Territory was not granted inas- 
much as an additional legal issue was raised here which 
had: not been considered in the case of Anderson y. Mul- 
laney, discussed below. This issue was whether or not 
Ch. 66 violated Section 8 of the Organic Act in that the 
title of the Act embraced more than one subject. However, 
this same legal issue is being considered in the Pacific 
American Fisheries case by the U. S. Court of Appeals, 
and will probably be disposed of by that court in its 
decision. 


On May 26, 1949, an action was filed against the Ter- 
ritory by the Alaska Fishermen’s Union, seeking to have 
Chapter 66 declared invalid. This case was tried on March 
16, 1950, in the District Court at Juneau, and in an opinion 
filed on March 21, 1950, the court upheld the validity of 
Chapter 66 in its entirety, upon testimony adduced by 
defendant showing, among other things, the almost in- 
superable difficulties connected with the enforcement of 
the .license tax against non-resident fishermen. Upon 
plaintiff’s appeal to the U. S. Court of Appeals for the 
Ninth Circuit, at San Francisco, the case was argued on 
December 15, 1950, and the court’s decision is now being 
awaited. Anderson et al v. Mullaney, U. S. Court of Appeals 
Ninth Circuit, No. 12586. 
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THE ALASKA PROPERTY TAX ACT 
Ch. 108. L. A. 1949 


In December, 1949, an action was commenced in the 
District Court at Fairbanks by Luther C. Hess against 
the Territorial Tax Commissioner to enjoin the enforce- 
ment of the Alaska Property Tax Act and to obtain an order 
declaring it invalid in its entirety. The main attack on 
this statute was based upon an alleged lack of uniformity 
in contravention of the uniformity clause of the Alaska 
Organic Act. A preliminary injunction was obtained by 
plaintiff on January 3, 1950. This case was tried on May 
15, 1950, and on June 19, 1950, the District Court handed 
down an opinion holding that Chapter 10 was invalid in 
its entirety except as to boats and vessels under Chapter 
88 S. L. A. 1949. Hess v. Mullaney, 91 F. Supp. 139. The 
Territory filed notice of appeal on August 7, 1950, and 
this case is now pending in the U. S. Court of Appeals for 
the Ninth Circuit at San Francisco. Hess v. Mullaney, U. S. 
Court of Appeals for the Ninth Circuit, No. 12,675. 


FISH TRAP. TAX 


Ch. 1158. L. A. 1949 


On May 27, 1949, P. E. Harris and Co., the owner of 
many fish traps and canneries in Alaska, commenced a 
suit in the District Court at Juneau for the purpose of 
enjoining the enforcement of Ch. 11 S. L. A. 1949 and 
having this Act declared unconstitutional and void. Chapter 
11 quadrupled the graduated tax on fish traps and, in addi- 
tion, added a graduated tax on fish in excess of 15,000 
caught in traps. No tax was imposed on fish caught by any 
other means. The main ground of attack was that both 
taxes were confiscatory and had the practical effect of 
abolishing fish traps in Alaska. After the plaintiff had 
obtained a preliminary injunction, a lengthy and involved 
trial ensued, and on October 3, 1949, the court filed its 
opinion holding that the tax imposed on trap-caught fish 
in excess of 15,000 was so great as to constitute a virtual 
regulation of the fisheries of Alaska contrary to the Alaska 
Organic Act, and, moreover, infringed on the right of 
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plaintiff to fish on a basis of equality guaranteed by the 
White Act. However, because of the substantial differences 
in methods of fishing between traps and mobile gear such 
as seines and gillnets, with the advantage being on the 
side of the traps, the court upheld the validity of that 
part of Chapter 11 which increased the graduated tax on 
the trap itself. P. E. Harris and Co, v. Mullaney, 87 F. 
Supp. 248. 


ns 


In October, 1950, two cannery companies, the New 
England Fish Company and Wards Cove Packing Company, 
for themselves and others similarly situated, instituted an 
action against the Employment Security Commission of 
Alaska, challenging the Commission’s determination that 
no surplus existed in the Unemployment Compensation 
Trust Fund as of March 15, 1950, and that, consequently, 
no experience rating credits for the credit year July 1, 
1950, to June 30, 1951, could be issued to qualified em- 
ployers in the Territory. The basis of this action was the 
assertion by these employers that the Commission, in deter- 
mining that no experience rating credits could be issued, 
had wrongfully interpreted the law, and that under the 
employers’ interpretation there was a surplus in the Fund 
and credits should have been issued. The case was tried 
on November 13, 1950, and on December 27, 1950, the 
district court in Juneau handed down an opinion holding 
that the Commission had erroneously interpreted the law, 
and that the Commission should, therefore, have issued 
experience rating credits to all qualified employers in the 
Territory for the credit year 1950-1951. Judgment was 
entered accordingly, and the office of the Attorney General 
is now engaged in perfecting an appeal from this decision 
to the United States Court of Appeals for the Ninth Circuit. 


Prior to January 1, 1950, on which date the Public 
Employees Retirement System became operative under Ch. 
41 S. L. A. 1949, assistance was given to the members 
of the Board of Trustees of the Public Employees Retire- 
ment Fund and to its secretary in working out the in- 
numerable details necessary in the establishment of the 
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System and completion of its organization. The Attorney 
General, as ex-officio member of the Board, attended Board 
meetings and was called upon for many interpretations and 
opinions concerning the Retirement System, which is now 
fully organized and functioning. 


Annual 1949 and 1950 Alaska Bar Examinations, be- 
gnning on the third Monday of October in each of said 
years, were given by the Attorney General as ex-officio 
President and Secretary of the Board of Territorial Law 
Examiners, at Juneau, to ten applicants in 1949 and four- 
teen in 1950, nineteen of whom successfully passed the 
examination. : 


During the past twenty-one months of the 1949-1951 
biennium, the financial straits in which the Territorial] 
Treasury found itself shortly after adjournment of the 
Nineteenth Session of the Alaska Legislature, has necessi- 
tated many meetings of the Board of Administration, of 
which the Attorney General is ex-officio Secretary, and 
required the Board’s action on June 20, 1949, in freezing 
certain appropriations, which, in turn, has made necessary 
the processing of a great many requests for unfreezing of 
funds. As a member of a subcommittee of the Board of 
Administration appointed to handle the matter of procuring 
a suitable site for a new Territorial Office Building under 
the provisions of Ch. 105 S. L. A. 1949, the Attorney 
General, with other members of the subcommittee, investi- 
gated the possibility of securing the site of the present 
Juneau City Hall, the A. B. Hall and the lots held by 
adjoining property owners; examined and approved a pro- 
posed City Ordinance covering the sale of the lots owned 
by the City of Juneau to the Territory; conferred with the 
adjoining property owners concerning the sale of their 
property to the Territory, and prepared the necessary 
Options to Purchase covering said lots. 


As a member of the Alaska Industrial Board, the 
Attorney General has attended meetings of the Board and 
rendered legal opinions and advice thereto; and has like- 
wise attended meetings of the Pardons Advisory Board, of 
- which he is a member. 
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A concerted effort to enforce collection of monies due 
the Territory on delinquent tax accounts has revealed that 
many taxpayers have failed to pay their Gross Sales and 
Services Tax, which tax terminated with the June 1948 
quarter, and that the Territory is the recipient of an appal- 
ling number of N. S. F. checks in payment of this and 
other taxes as well as license fees. Letters to the makers 
of such checks, followed by personal calls, has resulted in 
the redemption of a major portion thereof. However, the 
expense necessarily involved in collection and the inade- 
guacy of present statutory provisions prescribing penalties 
for issuing checks with insufficient funds to cover same, 
would indicate the need for corrective legislation, as more 
specifically discussed in the Recommendations of the 
Attorney General below. 


In December, 1948, a group of mountain state govern- 
ors and their advisors met in Denver, Colorado, to explore 
the need for additional training facilities in health service 
and to examine possible solutions. At the 1949 Western 
Governors Conference a committee was appointed to study 
a pian for working out an interstate compact for pooling 
the higher education resources of the western states, 
especially in the fields of dentistry, medicine, public health 
and veterinary medicine. At the request of this committee, 
the Governor appointed the Attorney General of Alaska 
to serve on the Legal Committee created to assist the 
Technical Advisory Committee in working out a compact 
between the eleven western states and two territories, 
Alaska and Hawaii. As a member of this committee, the 
Attorney General attended conferences in San Francisco, 
California, and Denver, Colorado. These conferences re- 
sulted in the development of a proposed program entitled 
“Western Regional Cooperation in Higher Education.” If 
this program is continued to completion, it will mean that 
Alaskan students desiring to attend medical and dental 
colleges in one of the eleven western states will be able 
to do so without being forced to pay the usual non-resident 
tuition fees. 
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SUMMARY OF MONEY COLLECTED 


The following amounts ‘were collected in matters 
handled by this office: 


Veterans: lax delinguencies: i006 8. 2 $ 10,917.34 
Recovered on General Relief and Old Age Assist- 
ance, from estates of decedents, including 


Pioneer d ome-clajms: sn ee 21,360.03 
recoveries on: Nes. I checks 2.202 eee 2,139.69 
Income lax delinquencies: 2.82.3. on oe 10,388.18 
TICOCTCHUS 2. i cece ee ee eh se ee 26,829.48 
pehool Tax delinquencies 2.45 a AS eee 1,380.00 
Fisherman’s License Tax delinquencies ................ 2,200.00 
Minineshovalties 05 ee) a ee ee 73.02 
migska Bar hixamination fees: 2. ee 1,200.00 


Reeoveries ‘one Treasurer’s: bonds 0. =. 2258432 43,351.91. 


TOTAL DEPOSITED IN TREASURY ........ $119,839.65 


RECOMMENDATIONS 


During the past biennium it has become increasingly 
clear that the expanding legal work required of the At- 
torney General’s office cannot be adequately handled by 
the present staff, consisting of the Attorney General, one 
Assistant Attorney General, and one Secretary. It is my 
recommendation that the Attorney General be authorized to 
employ additional personnel and that the office of the At- 
torney General be given a sufficient appropriation to cover 
the employment of at least two Assistant Attorneys General 
on a full-time basis, additional legal help on a part-time 
basis as needed, and also additional secretarial personnel. 


As previously stated in this report, the Territory, 
during the past biennium, received a considerable number 
of N. S. F. checks in payment of taxes and license fees. 
Some of the U. S. Attorneys contacted by the Attorney 
General felt that they could not prosecute the makers of 
these N. S. F. checks because of the fact that the com- 
pilers of Alaska Compiled Laws Annotated, 1949, in their 
compilation, omitted Secs. 4843 to 4846 inclusive Compiled 
Laws of Alaska, 1933. It is recommended that these sec- 
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tions be reenacted to provide for prosecuting makers of 
N.S. F. checks. 


The Nineteenth Session of the Alaska Legislature, 
assembled in Extraordinary Session, passed an Act “To 
approve, adopt and make of force as the Code of Alaska, 
the new compilation of laws authorized by the Legislature 
in Ch. 28 Session Laws of Alaska, 1947.’ Since at least 
one court decision has questioned the validity of the said 
extraordinary session, thereby creating some doubt as to 
the legal status of the Alaska Compiled Laws Annotated, 
1949, it is the recommendation of the Attorney General 
that the Twentieth Session reenact Chapter 1 of the Extra- 
ordinary Session of 1949. 


During the past biennium considerable dispute has 
arisen over the interpretation of the annual tax on motor 
vehicles provided by Sec. 50-3-11 ACLA 1949. In the 
opinion of the Attorney General this section should be 
given attention with the thought in mind of determining 
more definitely which vehicles should be required to obtain 
a truck license, considering also the possibility of providing 
for a sliding scale license fee based upon size and weight 
of the truck. 


Under one possible interpretation of Ch. 9 8S. L. A. 
1949, a person could attend law school for three years, fail 
to receive a diploma, return to Alaska, establish a clerkship 
of one week or one day, and qualify to take an examination 
for admission to the Alaska Bar. This, in fact, permits a 
circumvention of the requirements of Sec. 35-2-43 (d) 
ACLA 1949 and I feel certain that such was not the 
intention of the Legislature. I reeommend that said Chapter 
9 be amended to limit credit for time spent by an applicant 
as a full-time law school student at a resident law school 
to two years, and require, in addition thereto, at least 
one year of clerkship if said applicant cannot present 
a certificate as required by said Sec. 35-2-43 (d). 

It is also my opinion that the oral examination required 
by Séc. 35-2-48 ACLA 1949 has outlived its usefulness and 
that said section should be amended to abolish said oral 
examination. 
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The present Alaska Bar Act does not set any time 
limit for the filing of applications to take the written ex- 
amination. Since the law imposes upon the Board of Law 
Examiners the responsibility of examining applicants as to 
their moral character, it is the recommendation of the 
Attorney General that the code be amended to require 
that all applications for admission to the Alaska Bar by 
written examination be filed with the Board at the office 
of the Attorney General at Juneau at least sixty days 
prior to the date of giving said examination. 


Sec. 85-2-31 provides for a Board of Territorial Law 
Examiners with one member from each division, such mem- 
ber being appointed by the district court of said division, 
with the Attorney General serving as the fifth member 
of the Board. During the past three years there has been 
a vacancy on the Board due to the lack of eligible appointees 
in the Second Division. It is my recommendation that Sec. 
35-2-31 be amended to permit the district court in each 
division to appoint a Board member not resident in his 
division in cases where he cannot secure a Board member 
within his division. 


It is recommended that the Legislature pass enabling 
legislation that will permit Alaska to enter into an inter- 
state compact for the establishment of a Western Inter- 
state Commission for Higher Education. 


It is further recommended that the Legislature pass 
enabling legislation that will permit those municipal em- 
ployees within the Territory not now covered by a retire- 
ment act to qualify under the Old Age and Survivors In- 
surance provisions of the Social Security Act. 


Respectfully submitted, 
J. GERALD WILLIAMS, 


Attorney General of Alaska. 
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TERRITORY OF ALASKA 
Office of 
Attorney General 


Juneau 
December 31, 1952 


Hon. Ernest Gruening 
Governor of Alaska 
Juneau, Alaska 


Dear Governor Gruening: 


Pursuant to the provisions of Sec. 9-1-5 ACLA 1949, 
requiring the Attorney General to report, through the 
Governor, to the Territorial Legislature at each of its 
regular sessions, on the work and expenditures of his office 
and upon needed legislation or amendments to existing laws, 
I herewith submit my 1951-1953 Biennial Report. 


Very truly yours, 
J. GERALD WILLIAMS, 


Attorney General of Alaska. 


Report of the Attorney General 
1951 - 1953 


With the steady growth and expansion of the Terri- 
tory of Alaska, the duties imposed upon the Office of the 
Attorney General have continued to increase. During the 
past biennium it was impossible for the present staff in 
the Office of the Attorney General to fully and adequately 
supply necessary legal services to all Territorial depart- 
ments. The Department of Aviation and the Office of 
Veterans’ Affairs were required to employ extra legal as- 
sistance because of the inadequate facilities of the Attorney 
General’s office. It is recommended that the Legislature 
appropriate sufficient funds to permit the Attorney Gen- 
eral to hire at least one additional assistant during the com- 
ing biennium. It is also recommended that a full-time 
Legislative Reference Bureau be created either as a part 
of the Attorney General’s office or as a separate depart- 
ment. Sec. 9-1-5 ACLA 1949, in listing the duties of the 
Office of the Attorney General, makes it ‘“‘the duty of the 
Attorney General to draft and prepare in proper form for 
introduction such bills, memorials or resolutions as may 
be requested by any member of the Legislature, the Gov- 
ernor, or any other Territorial official.”” In order to ade- 
auatelv carry out this duty, it would be necessary to utilize 
the full time of at least one Assistant Attorney General. 


The following is a brief resume of cases filed and de- 
fended by the Office of the Attorney General in the Dis- 
trict Courts of the Territory of Alaska, the United States 
Court of Appeals for the Ninth Circuit, and the United 
States Supreme Court. 


FISHERMEN’S LICENSE TAX 
Ch. 66 S.L.A. 1949 


Although the District Court for the First Division 
sustained the validity of Chapter 66 in Anderson v. Mul- 
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laney, 91 F. Supp. 907, the U. S. Court of Appeals for the 
Ninth Circuit reversed this decision and held that the 
imposition of a higher license fee on nonresident fishermen 
was unconstitutional. Anderson v. Mullaney, 191 F. 2d 123. 
The Territory proceeded to apply for, and was successful in 
obtaining, certiorari in the United States Supreme Court. 
The case was argued there on January 7, 1952, and on 
March 8, 1952, the Supreme Court rendered its decision 
affirming the decision of the Court of Appeals and estab- 
lishing finally that a nonresident fisherman could not be 
charged a higher license tax than a resident. This de- 
cision, however, did not invalidate Chapter 66 in its entirety ; 
the Act is still valid insofar as it imposes a license tax of 
$5 on both classes of fishermen. Mullaney v. Anderson, 
SEO as Lo: : 


Related cases in the First Division court, Pacific Am- 
erican Fisheries v. Mullaney, No. 6137-A, and Storkerson 
v. Mullaney, No. 6206-A, were disposed of by virtue of the 
decision in the Anderson case. The summary judgment 
granted the Territory in the Pacific American Fisheries 
case was reversed in the Court of Appeals, Pacific American 
Fisheries v. Mullaney, 191 F. 2d 137; and a judgment on 
the pleadings was granted to plaintiff in the Storkerson 
case by the District Court. 


Since a large portion of the nonresident fishermen’s 
license taxes had been paid by the canning companies, 
either by way of deductions from the fishermen’s wages 
or directly by the company from their own funds, efforts 
were immediately made by the companies to recover from 
the Territory the taxes which had been illegally exacted. 
These efforts culminated in a suit brought by the Pacific 
American Fisheries against the Tax Commissioner in the 
District Court at Juneau. After trial, this action was dis- 
missed, the court holding that since plaintiff had not paid 
its employees’ taxes under compulsion and duress, and since 
the statutory refund procedures (Sec. 48-7-1 ACLA 1949) 
were applicable only to the individual taxpaying fishermen 
and not to the companies which employed them, this com- 
pany could not recover. Pacific American Fisheries v. 
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Mullaney, 105 F. Supp. 907, 108 F. Supp. 133. The Pacific 
American Fisheries, on November 26, 1952, filed a notice 
-of appeal. 


A later action against the Tax Commissioner for a 
refund of taxes imposed under Chapter 66 was filed by the 
Fidalgo Island Packing Company in the District Court at 
Juneau. Since in this case each of the fishermen involved 
had assigned his claim for refund to the company, and 
since all taxes had been paid under protest, the Tax Com- 
missioner offered to pay the amount demanded in the 
-complaint by virtue of the authority granted in Sec. 48-7-1 
ACLA 1949, and thereupon counsel for both parties entered 
into a stipulation to dismiss the action. 


ALASKA PROPERTY TAX ACT 
Ch. 10S. L. A. 1949 


Following the decision of the District Court in Fair- 
banks invalidating the Alaska Property Tax Act and en- 
joining its enforcement, Hess v. Mullaney, 91 F. Supp. 139, 
the Territory appealed to the U. S. Court of Appeals, 9th 
Circuit, at San Francisco, California and obtained a re- 
versal of the District Court’s ruling. Mullaney v. Hess, 
189 F. 2d 417. The Court of Appeals, however, decided 
this case on the ground that an injunction should not have 
been granted, and thus did not pass upon the validity of 
the Act. Hence the plaintiff Hess and intervenor Alaska 
Juneau Gold Mining Company paid their property taxes 
under protest and immediately commenced a second action 
in the District Court for the Territory of Alaska, 4th 
Division at Fairbanks, Alaska for recovery of such taxes, 
alleging again the invalidity of Chapter. 10. On defend- 
ant’s motion, the case was transferred for trial to the 
District Court for the Territory of Alaska, First Division, 
at Juneau, and on February 18, 1952, that court rendered 
its opinion sustaining the validity of the Act in its en- 
tirety and dismissing the plaintiff’s complaint. Hess v. 
Mullaney, 102 F. Supp. 430. The plaintiff’s appeal from 
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this judgment is now pending in the United States Court: 
of Appeals at San Francisco. Hess v. Mullaney, CAA-9,. 
No. 13533. 


MISCELLANEOUS CASES 


1. A case involving the construction of certain pro- 
visions of the Employment Security Law which was de- 
cided adversely to the contentions of the Commission by > 
the District Court, New England Fish Company vy. Vaara, 
98 F. Supp. 492, was brought on appeal to the Court of 
Appeals in San Francisco. There the decision of the Dis- 
trict Court was affirmed. Vaara v. New England Fish 
Company, 190 F. 2d 848. 


2. Four cases seeking collection of employment secur-- 
ity taxes were filed by the Territory in the District Court 
at Fairbanks. These cases are: Territory v. Slater Con- 
struction Company, Territory v. Strand Construction Com-. 
pany, Territory v. Werner & Carmody, and Territory v. 
Whispell & Bennett. Recovery was made in the Strand 
case; the remaining cases, however, are still pending. 


3. Now awaiting final hearing are four cases involv- 
ing assignments and wage claims to the Commissioner of 
Labor under the provisions of Section 2(e) of Chapter 34 
S.L.A. 1949. They are: Benson vy. Helcolicon Mines, Inc., 
DC-2, No. 3909 and No. 3910; First National Bank of Fair- 
banks v. Helcclicon Mines Inc., DC-4, No. 7137; and Benson 
v. Ewalt, DC-2, No. 3944. 


4. A suit to collect approximately $45,000 in delin- 
quent license taxes was filed against the West Coast Sal- 
mon Company by the Territory in the District Court at 
Juneau in 1952. Case No. 6697-A. No further action has 
been taken in this action pending negotiations for settle- 
ment. 


5. Another challenge to the validity of the Alaska 
Net Income Tax Act, Ch. 115 S.L.A. 1949, as amended, was 
made by a Federal employee in the Anchorage area who 
‘refused to pay his income taxes for 1949 and 1950. In an 
action brought by the Territory to recover these taxes, 


OF THE TERRITORY OF ALASKA 9 


the District Court in the Third Division held that the de- 
fendant’s allegations of invalidity were without merit, and 
judgment was given for the Territory. Territory v. Perin- 
ger, No. A-7023. 


6. Following a conviction of Archie Brown, former 
Deputy Tax Commissioner, for the embezzlement of Terri- 
torial funds, the Territory commenced an action against 
Brown’s surety, the American Casualty Company of Read- 
ing, Pa., to recover on his bond. This suit is now awaiting 
trial. Territory v. American Casualty Co., DC-1, No. 
6656-A. 


7. In November 1952 an action was filed in the Dis- 
trict Court in Anchorage seeking the removal of Neil Moore 
from the office of Auditor of Alaska. Pugh v. Moore, No. 
A-8235. The Attorney General, on behalf of Moore, moved 
for a summary judgment, and this motion was argued on 
January 14, 1953. As of the time of the printing of this | 
report, the court has not rendered its opinion in that case. 


8. A purchaser of an automobile at a public sale by 
the City of Anchorage sought to compel the Deputy Tax 
Commissioner to issue a certificate of title for the vehicle 
against the advice of the Attorney General. In Hendricks 
v. Bittner, the Attorney General representing the defend- 
ant, the U. S. District Court held by implication that the 
sale procedure was valid, and by stipulation between the 
parties the suit was dismissed and the title issued. 


9. The following are mortgage foreclosure cases com- 
pleted or in process for the Veterans’ Affairs Commission: 


a. Commissioner v. the “VALIANT’—judgment for 
plaintiff; completed. 

b. Commissioner v. Greenewald and Merrill — judg- 
ment for plaintiff; collection in process. 

ec. Commissioner v. Bickford—to be dismissed on mo- 
tion of plaintiff. 

d. Commissioner v. Zingeris—judgment for plaintiff; 
completed. | 

e. Commissioner v. Gore—judgment for plaintiff; col- 
lection in process. | 
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f. Commissioner v. Keck and Smith—judgment for 
_ plaintiff; collection in process. — | 
g. Commissioner v. Brantley—dismissed on motion of 
plaintiff. : ¥ 


The Attorney General as ex-officio President and Sec- 
retary of the Territorial Board of Law Examiners prepared. 
and helped grade the annual 1951 and 1952 Alaska Bar’ 
Examinations. These examinations were held at Juneau, 
Alaska, beginning on the third Monday of October in each 
of said years. In 1951 nine applicants took the examina-- 
tion and eight were granted certificates to practice law in 
the Territory of Alaska. In 1952 seven of thirteen appli-- 
cants were successful in passing the examination. 


SUMMARY OF MONEY COLLECTED 


. The following is a summary of monies collected by the: 
Office of the Attorney General: 


Employment Security contribution _....................-.- $ 663.96 
Veteran's l0an recovery. ..... 3.6: ee 2,647.07 
Business Tiicense | Tax a. bee ie ee 13,228625 
In@ome Tax 55 hee i ee ee ee 26,347.27: 
School Pax ok Ss sees, ee ee 3,092.00" 
Tobacco Fax i ee ee ee 766.49 
Veterans Tax.) oc a) Ae Nees a ee 14,.155319° 
Salmon: Cannery, Lax gine Ss eS a ee 2,725.51 
NSE. “check sFeeoveries: a8 rt a ee ee 2,059.12. 
Bar Examination fees 3.05 ee 1,300.00" 


Recovered on General Relief and Old Age 
Assistance, from estates of decedents, 
including Pioneers’ Home Claims ...................- 39,150.36 


Filing feerecovered {oe ea eee 21.00 
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RECOMMENDATIONS 


The Office of the Attorney General recommends that 
the following legislation be considered: 


1. Ch. 133 S.L.A. 1951 should either be repealed or 
_amended to comply with the provisions of the Organic Act. 


2. The Motor Vehicle Act should be amended in ac- 
-cordance with the recommendations furnished by the Office 
.of the Tax Commissioner. 


3. More stringent punishment should be provided for 
‘violations of the Narcotics Act. 


4. The Territory of Alaska should adopt the Uniform 
‘Support Act. Forty states and two territories have already 
passed such an Act. 


5. As mentioned in my last report, I again recommend 
that the Legislature pass enabling legislation that will per- 
mit Alaska to enter into an interstate compact for the 
establishment of a western interstate commission for higher 
education. 


6. Upon the request of the Board of Territorial Law 
Examiners, I recommend that Ch. 27 8.L.A. 1951, providing 
for temporary certificates to practice law in the Territory 
of Alaska, be repealed. 


7. Also at the request of the Board, I recommend that 
_an appropriation of $600.00 be made for membership in the 
National Conference of Commissioners on Uniform State 
Laws for the period from July 1, 1952, to June 30, 1954. 


8. In view of the fact that the Supreme Court of the 
United States has held the nonresident fishermen’s license 
tax to be invalid, I recommend that the Legislature pass 
enabling legislation authorizing the refund of all nonresi- 
dent fishing license fees collected under the provisions of 
“Ch. 66 S.L.A. 1949, whether or not said license fees were 
paid under protest. Only that portion of the fee which ex- 
ceeds the resident fee should be refunded, and a definite 
time limit should be established during which licensees may 
-apply for refund. 
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9, Some thought should be given to the adoption of a 
Social Security plan for school teachers, with the ultimate 
thought of having a two-pension system for teachers, both 
Social Security and their own pension law. Such a plan 
would increase the protection to the teachers without ma- 
terially increasing the cost to the Territory. 


Respectfully submitted, 


J. GERALD WILLIAMS, 
Attorney General of Alaska. 


